Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



V 








i."* 

> V 



/ Pvv 

/• . y._: 






AN ESSAY C.->iS 

I 

ur A COURSE OF I.ECTVRES 

OH 

ABSTRACTS OF TITLE;. 

TO I^ACIIiITATE TKE STIJPY» 

AND THE AFFXJCATION 

OF THE FIBST PRINCIPIiES, 

AKD 

GENERAL RULES 

OF Tin 

LAWS OF PROPERTY; 

g^ATOrO IM DETAIL, 
rSA DOTT OP SOUCITOBS IN FRBFAKIIIO, J&C. AMD OF OOUlttK. XN 

ApyxBHie, ow AB8TBA<?rs of ititls. 



Bt RICHARD PRESTON, Es<t. 

BABBI8TJBR AT LAW. 



VOL. I. 



O; HALSTED, NEW-YORK, 
WM, ABDALLAH HALSTED, PHILADELPHIA. 

LAW BOOKSELLERS. 

18S8. 



< • 






• V 



« « 



>* 



» » • 



TO 
THE RIGHT HONOURABLE 

JOHN liORD BliDONt 

BARON BLDON, OF ELDON 

€OUNTr OF SURHAV; 

liORD HIGH CHANCELLOR 

OF THE 

UNITED KINGDOM, 

This Work, designed to assist the rising generation 
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ance with these rules and principles, as the best and 
most genuine foundation of Legal Knowledge ; by 
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TO THE READER- 



The work now offered to the Profession originated, and was, 
in a great measure, completed, in a Course of Lectures to 
Pupils. 

The Lectures were delivered without any previous arrange- 
ment of the subject, or collection of authorities, and without 
the moat distant intention of publication. 

These observations are offered as an apology for the want of a, 

1 

more complete and systematic arrangement of the subject. 

That a large number of copies are in existence, all of them 
containing inaccuracies committed in dictating the lectures, and 
many of them containing the errors and omissions of tran- 
scribers, are among the motives for offermg the work to the 
Public with priority over the Essay on Estates, &c. 

The object in view dictated the order of the parts, and each 
head was discussed briefly, or in a more extended manner, as the 
duty of communicating useful information to the pupils seemed 
to require. The different parts of the work will, on this account, 
be found very unequal in extent of information. 

To have discussed every head fully would have extended the 
woric to an inconvenient size. Instead of an Elementary Book« 
a diffuse Treatise would have been produced. The object was 
to give an outline, not to fill it up ; and to enlai^e on those heads 
only which are most useful in practice, and on which least infor- 
mation, in a connected series of observations, is to be found in 
other works. 

Pupils in succession have uniformly declared, and by their 
improvement have evinced, that this work has aided their studies 
more than any other book which has been put into their hands. 

It taught them that practical knowledge, and gave them that 
facility of analysis, and those results of experience, embodied 
in writing, which, unfortunately for the Profession, are generally 
allowed to die with the possessor ; or which, if verbally delivered, 
without being committed to writing, are retained imperfectly, an4 
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do not admit of examination^ when their accuracy is to be brought 
to the test of practice.. 

To instract the solicitor in the mode of preparing his abstracts, 
and assist him in selecting its materials, is not the only object 
of this work. It aims at the bigher and more important end of 
inculcating First Principles; of givmg the t* 'es, and teaching 
the^reasons on which the practice is founded. The reader to 
elicited, by easy transitions, from the most simple propositions 
into the more abstruse rules of Law. That labour which would 
deter any student who must collect the materials for himself from 
the pursuit of recondite and difficult points, is, it is hoped, ren- 
dered, by inductions, and gradual preparation, so simple and so 
easy, that the present work may be well used, as it is intended to 
be, as a mmual or grammar of the Rules of Law respecting 
Titles. 

Among his own Pupils, at least, Jhis work has answered the 
design of the Author far beyond his expectation; and he has 
had ample experience of its utility. 

When it is considered that an Abstract is one of the firet acts 
on which a young man is required .to employ hb talents, or exer- 
cise his industry, and that no one can prepare a draft from the 
deeds or other documents of a title, without first abstracting, or 
selecting and combining, the several parts, arranging them on 
paper, or in his mind, it will be obvious, that any guide to assist 
liim in this undertaking must, if it teach him the best, or even in 
the absence of better assistance, a good mode of performing his 
task, be of great utility. 

To carry the Student into a knowledge of the grounds and ru- 
diments of Law, by teaching him, step by step, the Prinqiples 
and the Reasons of the Practice ; and to lead him, while learn- - 
ingto prepare his abstract, into the more nice and difficult branches 
of the Profession, was deemed an object justifying the labour of 
the undertaking, and the still more arduous work of publication. 

It is fully intended, and finally arranged, that thb work should 
be completed in three volumes. 

It consists of one hundred Lectures, delivered in as many 
hours ; each Lecture having occupied one hour. The reader 
may therefore, by the devotion of one hour in each of one hun- 
dred successive days, attain with ease the knowledge to be ac- 
quired from the perusal of this work. But though the work was 
dictated in one hundred hours, its revision, its correction, and 
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the refertoce toaathoritieS) have occupied a much larger por-» 
tion of* ^Ait. 

Oreaf ailftiety bar bi^eu felt to render the work aa accurate as 
ciiicttmitaiicer would admits But in a work of this nature, de- 
pending^ fo mateHaUyon codclurions formed in practice, and 
gftdn^oft an attempt to (Collect aiid reconcile the jarring and; difr- 
cordtat Of^niond "bS Practitioners^ and the fluctuating opinions 
of flttccesriye Judges, it would be the height of presumptbn and 
abw tedi^ ta expert to be free from error, or to escape from, just 
criticisilii^* 

Were pbaitive exemption from* error required from authors, 
how few work4 would be proper fer the eye of the Public ! The 
work is ai^ correct as the Aui^r could make it, consistently with 
his other piwauiis; amd he has ayailed bknself of every oppor* 
tOBiQr of detecting and correcting the errors into which he had 
fidlen. 

Mmj of the proposifions depend on practice and o;»nion, and 
are not to be relied on i#ith confidefiee, but to be received with 
cauticm; Wh^i authorities are given, they are intended rather 
as the medium for farther researoh« than as the foundatkHi of the 
propontidn td Which they are attached^ 

In direeti^- the studies of the reader, the author has given a 
feference to Hreiks of merit with every attention to justice and 
profeseioml utility^ He hes re&rred to his own productions 
oilener than has been pleasant to faii feelings ; and he has refer- 
red to them only because they mbst ftiliy express the doctrines 
which he wished to inculcate ; and becai»e the present work 
oftcfki fiHs np the 'chasm left in the preceding works ; or because 
lie wished to avoid repetition, and to render the several pubfioa-' 
tions parts of one and the same system. 

The reader wfll observe that the Author has bestowed most 
labour on those parts which are connected with his first Essay. 
Thus titles, under Tenants in Tail, and for Life, are meant to be 
supplements to the Essay on the Quantity of Estates, rendering 
that work more extensively useiul in practice. 

On the other hand, as the productions of the Author's earliest 
studies were principally employed in collecting or in framing the 
ndes of construction, and collecting the authorities under which 
estates in fee and in tail, and for life and for years, are created, 
the observations on these topics, will, in the presebt woik, be 
very concise. Utility has been the Author's object. His prin* 
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ci^ motire for tbe publication is to assist the studies of others ; 
to supply to those who from their circumstances in life cannot 
become pupils in a regular course of reading, some of those ad- 
vantages which are to be derived from a scientific course of study, 
under the direction of those who devote a portion of their time 
to this rational and useful mode of assisting young men to be« 
cxmie qualified to practice with honour and credit to themselves, 
and security and advantage to the Public. 

To the Writer of these observations it is a pleasing reflection, 
that his Pupils have been a source of great comfort, safisfactioUr 
and improvement to himself. In instructing them he h|is greatly 
extended the sphere of his own knowledge. The ardour and 
animation excited in communicating instruction to them have 
produced most of those works which the Profession have had, 
or are likely to have, from the Author. 

Without the duty of communicating information to others, he 
WKmld never have embodied into writing either the present Essay, 
or the three vohimes already published of the Treatbe on the 
ffoctice of Cawoeya/Ming^, Such as these works are they are 
given to the Profession, as the means of assisting the studies of 
others, rather than as perfect works; as the foundation for future 
and more extensive research, than as complete treatises. 

To candid and liberal communications, sugjgesting errors, or 
questioning the accuracy of any of the propositions, the author 
will pay every deference and attention. He will be more ready 
to correct any errors, (and he is prepared to expect that there 
are many,) than to persist in them. 

In die third volume, an index to the cases, and to the principal 
pmnls, will be added. 
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ABSTRACTS OF TITLE. 



ON TITLES. 

Whrr land, or other property, which does not pass by mere de- 
livery, but is held by a title, dependii^ on documental evidence, is 
sold, it is the duty of the soUcitar for we vendor to prepare an ab- 
stract of the title; and of the solicitor for the purchaser to compare 
the abstract with the deeds, wills, &c., and to call for evidence of 
the fiicts which are stated as relevant to the title ; and to take care 
that the abstract contains a correct and faithful statement of all cir- 
dUDstances disclosed by the deeds, wiUs, &c., or depending on ex- 
traneoyg facts, as morrio^ea, fcurinb, bapHstns^ possesdon, descerOs, 
disseUmif and the like, and which are material to the tide. 

The general practice is to produce the deeds, &c. to the 

Eiirdiaser's solicitor, at the office of ^tbe vendor's solicitor. [*2] 
at wherever the documents of title are, the purchaser must 
procure some person on his behalf, to compare the abstract with 
the evidence or title. 

When the abstract is thus prepared, and if necessary, corrected, 
it 18 generally submitted to the conveyancer or counsel. Few soli- 
cilort take on themselves the heavy responsibQity of advising on a 
title, if implicated with any nicety, or giving occasion to any ques- 
ti<Hi of difficulty. 

Indeed it is a subject of surprise that more titles, accepted under 
the advice of solicitors, do not prove defective, when the most expe- 
rienced and skilful conveyancers, and learned practitioners, feel so 
much difficulty in discharging their arduous duties. 

No one can comprehend the labour winch a conveyancer must 
undei^o, unless he has had actual experience or observation of the 
difficulties to which he is exposed, of coQecting and combining 
&et8^ e^qpoonding intention, anid applving abstruse rules of law. 

The conveyancer, of all the other lawyers, is in a situation to be 
most severely oppressed by labour and by difficulty : and ought to 

Vol. I.— B 
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be 88 learned^ perhaps considering his duties, more learned in the 
law, than the members who are engaged in any of the other depart-* 
ments of the profession. 

It is his province to consider the title, to advise on the ab- 
[*S] stract ; to point out the defects, *if any, which exist in the 
evidence of the title, and the doubts which arise on the con** 
struction or the sufficiency of any of the deeds or wills, or the 
doubts in which the law, as it applies to the facts, or the language 
of the instruments of title, is involved ; also the means by which 
these defects may be supplied, or those doubts may be removed ; 
also on the mode of conveyance proper to be a,dopted in order to 
complete a title in the purchaser. 

The observations to be made respecting the form of abstracts, 
and even the commencement of the evidence of title, may with pro- 
priety be extended to transactions between mortgagor and mori' 
fagee ; though the conveyancer will be governed in bis conclusions 
y some rules applicable to vendors and purchasers which do not 
apply with equal force to m4nigagor8 and mortgagees. 

In treating of abstracts of title it will be proper to consider, 

1st, The circumstances necessary to be regarded in preparing the 
s^bstract, and the cautions to be observed in comparing the abstract 
with the title deeds, &c. 

2dly, The points to which attention is, in a more especial man- 
lier, to be paid, in considering and advising on the state of the titlew 

Under the first head are to be discussed, 

1st, The commencement of the evu^ence of the title, in other words, 
the time from which the abstract of title shmild take its c&mmencemeni. 
*2dly, The form in which the abstract should appear ; and 
[*4] ' 3dly, The circumstances which shouM be stated in ex- 
planation of the abstract. 

In general a head or title is given to the abstract. It should be so 
fg^ full and explicit as to show whose title b to be considered ; and 
what is the general description or class of property to which the 
attention of the person who is to peruse the abstract, is to be 
directed, 

Few things are more distressing than to wade through a long 
abstract ; to combine its parts, select the distinctions which dif- 
ferent parts require ; and in the sequel to discover that nine tenth 
Earts of the labour which has been employed has been useless, and 
as distracted the mind to no purpose. 

On long abstracts it would be useful to give a list of the dates of 
the deeds in chronological order, and to show by proper references 
(he pages in which the material deeds, wills, &c. are to be found. 

An arrangement of dates artfully made, may lead to great diffi* 
Culties, and sometimes to very erroneous conclusions. 

If a summary or abridgment of the title were also added, so as 
to give a general review of the substance of the title, the facility of 
perusing the abstract would be increased. Such summary, how- 
ever, should never be attempted, except by a person who can reW 
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t»n his skill to gi?e the coBtents with accuracy, A wrong 
^impression once communicated, is not easily effaced; and i*^] 
may mislead, especially those, who are liable to various inter- 
raptionis during the perusal of a long abstract. 

All these topics will be more fully discussed under the proper 
heads. 

Ist) Of the ii$ne from which the abstract of title shovid take Ut 

commencemenit. 

The general practice is to take the commencement of the title^ 
so as to show the state of the evidence for a period of sixty years at 
least ; and as often as circumstances will permit this should be done* 

In many cases it is material to carry back the title even to a more 
remote period. 

This is particularly important when Hie first deed in the abstract 
is a recovery deed, or some other deed founded on a prior instru-*- 
ment, as an appointment, &c. in execution of a power ; and also in 
the case of advowsons ; and of heirs deriving their descents from a 
remote ancestor, as the^ first purchaser ; also in titles derived under 
grants from the ^rown, &c. &c, but even in the instance of grants 
from the crown, a vendor is not under an obligation to show the 
intermediate deeds, &c. between the grant, and that period at 
which, by the ordinary rules of practice, the evidence of his Jtitle 
would commence. 

So when a settlement is made in pursuance cf artkles^ great 
anxiety is properly displayed, to ^obtain an inspection of the {*6] 
articles themselves, that the purchaser may be satisfied that 
the settlement is a due performance of the articles ; and this anxi* 
ety increases in proportion as there is reason to suspect that a 
laiiger interest has been obtained under the settlement, by the pa**- 
rents, or one of them, than the articles warranted ; or when the 
settlement manifestly betrays the absence of professional i^kill in 
preparing the limitations of the settlement Also when an appoint^ 
went is made in exercise of a power^ there is a like desire to have an 
abstract of the deed which created the power : more especially if 
there be not any recital, or there is a very short and, appaxently^ 
defective recital of the power. And when the seller's solicitor does 
not state in the abstract^ the deed containing the power under which 
the appointment was made, or the deed or will by which the intail 
was created, the purchasers solicitor or counsel should, by every 
means, endeavour to trace the commencement of the title io its 
source, by ascertaining the creation of the estate tail^ or the power; 
and as often as there is ground to suspect concealment, oi* suppress 
sion of material deeds, &c. a bill should be filed in equity for a dis- 
covery of the deeds ; or, if a suit be depending, the production of 
the deeds may be enforced under the usual order, that the vendor 
shall produce all deeds on oath, &c. 

Interrogatories may also be exhibited in the master's office, fc"* 
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[*7] the discovery of deeds, &o. *on showing a grooud, which 
raisea ft saipicion of suppressioD or concealmeat. 

By estftblished practice, it a no longer «n objec^n to a title 
under a recovay deed made upwards of MXty yean sinoe, that tlie 
creation of the estate tail cannot, in point of fact, be ahowa. 

And although it be the safe and correct practice, that a pencm 
who is tenant in tail with reveraion or remainder in fee by descent, 
should suffer a common recorery, that the title may be independent 
of the reversion or remainder in fee, and consequently of the charges 
affecting that estate, yet without showing some existing encum- 
brance, it is not an available objection, tlut the title depends on a 
fine with proclamations, by i^ich the estate tail has been barred, 
and the ownership under the estate tail meiged in the remainder or 
reversion, so that the chains and eocumbranoes, if any, affiECtlDg 
the reversion or remainder would be accelerated. 

Id general appointments contain a full recital of the power under 
which they are made ; and recovery deeds contain a history of die 
creationofthe estate tail; and this recital is, in reference to ancient 
deeds, generally, and by experienced men, treated as satis&ictory 
on the point of the existence of the power, and of the creation of 
the intail, and of the mode in which the power was to be executed, 
and the circumstances and ceremonies which were to attend the 

execution. 
1*8] *But inaccwradea in a deed or will, betraying the want of 

[)rofeBsional knowledge in the person preparing the mstra- 
, ead to an inquiry for an inspection of the deed containing the 
wwer, &o. &c. 

The habit winch prevails among conveyancers of inquiring for 
be deed or will, by which the estate tail is created, renders it pru- 
lent in most cases , in preparing recovery dc«ds, to show the orva- 
ion of ibe «8tate tail, awl the existence of the i^t to snfier a 
«eovery. 

There are oases, however, in whidi it would, in preparing soeh 
I deed, &c. be injudicious to disclose the creation of the estate tail. 

This observation applies, when it is doubtful, whether the party 
I tenant lor life, or in tail; or when the disclosara oftheintw) would 
ead to other information, which it is better to keep out of view. 

The creation of the power ultder which an appointment is made 
honld also be shown in every deed, or will, operating as an ap- 
•ointment ; and the circumstances required to the valid axercise of 
be power should be stated, as far as they are meterial to the ope- 
ation of the deed, or will, made in exercise of the power. 

When the power b in perplexed language, the power should be 
ecited toHdem verbis, 

. But in cases in which it is doubtful whether the power 
1*9] would be a good root or foundation *for a title, it is, in pre- 
paring deeds, expedient to pass over the power without any 
ecital thereof, or reference to, any power in particular. 

Also, when the title depends on a tttlhmeHt made in fiivour of a 
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wgfSiat MMtf m tailf tbe state of the prior title should be shown, 
jluit it may appear, as often as it can be material to the subsequent 
deductioQ of the title, whether the wife is the settlor, or she took 
an estate tail, «r ftwAsUme wi« 

This however is material only when the title wodd otherwise, 
ijg^parently, depend on some act done by the wife alone, while soh^ 
or with a second husband, for the purpose of barring the intail ; 
and whieh would be ineffectual, in consequence of the statute of 
Henry Vll. if she had been tenant of an estate tail, tx pnmtume 
tart. 

iVtmo Jade lands settled by the husband and wife by fine, are 
considered as the inheritance ot the wife. 

TUs presiunf^on however cannot be relied on by the convey- 
aacey, when the fact can be ascertained. 

Also^ as often as an abetract commences with a settlement, made 
in pursuance of ar(tel6s, or under a trusty the articles, especially if 
entered into, and executed previous to the marriage ; or the deed 
ermtmg th$ tnui; should be abstracted as far as they are material ; 
and if they are omitted by the vendor^s solicitor out of the ab- 
fltraot, this omission should be supplied, as far as it shall be 
^feasible, at the instance of the solicitor for the purchaser. [*10] 

And if the articles or deed creating the trust cannot be 
found, the rseftob cf the articles, and of the trusts on which the 
settlement is founded, should be stated fully, as far as they are in? 
troduced into the settlement, and are material to the title. 

After acquiescence in the settlement for a loi^ series of years, 
recitals are frequentiy deemed sufficient evidence of the contents 
OS ine articles* 

But if, as sometimes happens, the settlement is made m pytm^ 
imm of the articles or trusts, and merely with reference to them, 
without stating the particulars of the articles, or the trusts, on 
which the settlement is founded, the conveyancer will be driven to 
the necessity of considering whether the settlement is such as the 
nature of the case seems to have required. And in settlemcolii 
made in pursuance of marriage articles, as often as the words, 
^ Hdrs of the body*' are used m the settlement, as words of limi- 
tation to giitt an estate tidl to both or one of the parents, especially 
the husband, this difficulty presents itself with great force, since it 
is likely that this expression was used in the articles or trusts, as 
words of purchase descriptive of the children of the marriage. 

Ob settlements made in pursuance ot articles a very useful note, 
for which the author is indebted to the friendship of Mr. Watkins, 
when living, will be added in its proper place. 

*Also, as often as a title is for a term ofyears^ the creation [*1 1] 
of the term should be diown from the original deed or will, 
if it be in existence ; or if the deed creating the term be lost, the 
creation of the term should be stated from the recitals, as found in 
the more ancient deeds ; and there should be a rigid adherence to 
the language of such recital. 
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A title has oftentimes been treated as defective^ becftose Ae deed 
creating the term could not be found ; but it. has always appeared 
to the writer of these observations, that a title depending on a term 
for years created at a distinct period, may be good, notwithstanding 
the loss of the deed creating the term. 

The following observations present themselyes on ibis point : 

Though it be true, that the deed creating a term is material to 
the title, and is the evidence on which a purchaser can best rely, 
yet a title under a very long term of years, which has been created 
for sixty years at least, appears to be marketable without evidence 
of the creation of the term, since against all persons, except the 
lessor, or those who claim the reversion or remainder under him, 
the recUab are evidence of the state of the title ; and the lessor, or 
those who claim under him, cannot by any means, after sixty years, 
recover the lands without proof of an actual seisin within that 
period. To show the seisin, they must adduce evidence 
[*I2] of the ^tenancy ; and, in adducing such evidence, unless in 
very particular circumstances, (as where a rent is reserved,) 
they must support the title under the term; and in several in- 
stances, titles have been approved by gentlemen of distinguished 
eminence, although there was not any evidence of the creation of 
the term except by recital. Mr. Booth treated the want of an ori^ 
ginal lease creating a term even of a modern date, as a ground 
only for caution, and not as an absolute defect of title. And though 
the redtal be not evidence as a recital, yet the recital with pos- 
session under it, and agreeable to the same, would be admitted as 
evidence, for the same reason that, for want of other evidence, an 
tmcimi abstract, a copy, &c. would be admitted. 

An abstract of title to leasehold property should commence with 
the original lease, and all subsequent assignments should, in general, 
be abstracted. 

It should contain the like evidence of deaths, payment of charges^ 
&c. as an abstract of the title to a freehold estate. 

Where the estate is a leasehold for years, and has been recently 
and specifically bequeathed, and the legatee is the vendor, without 
the concurrence of the executors, proof must be given of the as- 
sent of the executors to the bequest. 

Where the estate passes by a will, or letters of administration, 
it must be shown that the will was proved in, or that the adminis- 
tration was granted by, the prerogative or other court, 
[*13] ^having jurisdiction over the place in which the lands are 
situate. 

In preparing abstracts of title to leasehold property under buiiding 
leasee^ or beneficial leases for short terms of years, the evidence ^ 
the title generally commences with the indenture of lease by which 
the term was created. 

But as to titles depending on building leases^ the practice has for 



COMMENCSMSNT OF ABSTRACT. IS 

t long time been to require the production of evidence of the tide 
of the person by whom the lease was granted. 

And if the lease was made under a power or a irwtj it was always 
&e practice to require that the p&wer or the trust should be ab- 
stracted, as the means of showing that the lease was warranted- by 
the power or the trust. 

It was formerly a point on which there existed a difference of 
opinion, whether the purchaser of the benefit of a lease could re- 
quire an abstract of the title of the lessor. 

In modern practice the right is generally precluded by one of the 
articles pf sale. 

The question of right can arise only in the absence of stipu- 
lation. 

It has recently been decided, that a person who contracts for a 
lease, to be made by a person who. holds under a Uassholder^ has a 
right to an abstract, disclosing the title of the freeholder by whom 
the original lease was granted. 

This is in principle a decision, that the person who contracts for 
a leasehold interest is, in the absence of stipulation, en- 
titled to know the state *o{ the freehold title out of which [*14} 
the lease is derived. 

So where there was a contract for the sale of an existing and a 
Tevennohary lease, specific performance was withheld for want of 
the production of the title of the lessors.— jDeoeroI/ v. L&rd BoUon, 
18 Yesey 605. 

Lessors are become very cautious how they produce the eridence 
of their title ; and unless they have covenanted to produce the 
deeds, there does not appear to be any means to compel then^ 
otherwise than as between litigating parties in a court of law by 
means of a subpoena duces tecum, &c. 

In the case of leases by HospUab, Bishops, EccUsiastieal Per^ 
sons, and EccksiasHcal CorporatUms, &c. who have an unalienable 
estate as to the inheritance, and who have a particular power of 
leasing under Acts of Parliament ; and also as to corpwraLixms 
(such as the c^ of London) who have notoriously been the owners 
for a long series of years ; the invariable practice is not to require 
any evidence of tide beyond that of the lessee. 

But leases from these ecclesiastical bodies and other corpora- 
tions, and even individuals, art) frequently obtained undef a tenant 
right; namely, a favour to the former tenant, as a continuance or 
an eidai^ment of his interest. 

As to leases under enabling statutes, care should be taken to see 
that the former leases have been duly surrendered by the 
persons who, *in point of estate, were competent to make [*15] 
the surrender, and that the lease does, in all its circum- 
stances, pursue the power under which it was made. 

To ascertain that the former leases were duly surrendered, the 
legal tide is to be traced without any regard to the equitable owner- 
ship. Many tides are defective in this particular. Indeed few 
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will bear strict investigatioii. Wbeo tiiey are good^ it is more firom 
chance or the lapse of time, than from caatiOB. Bappose tiiele 
are three kased in saceession for forty years on diftreftt reliewals 
made by cbffinnent deans, &c. The seeond lease might be grantoA 
without a surrender, actual or virtual, before the first leise was 
expired, and before the commencement of the last jrear of thKI 
lease. Thus this lease would not be good under the statnt^ of Heiry 
VII I. since it was not either surrendered or expired witfaiii ctee 
year : and the third lease might be granted after the ezpiraliott of 
the first lease, but during the second lease. The third lease^ with- 
out a surrender of the second lease, would be good only oH the 
ground that the second lease was or had become void* 

On this point some observations will be found in that part of thes< 
notes which shows the duty of the conveyancer. 

Leases of this description are frequently the subject of seMe* 
ments, and the renewals are obtained under thait preforenee to the 
former tenants, which in courts of equity is denominaled 
[*16] *ti» tenant right; and as often as the lease is obtained 
under a tenant right, the state of the title should b^ shofwa 
during the last sixty years, so that it may appear that the title is 
good m equity 9 as well as at law, and not affected by any truM 
founded on the tenant right. 

At least the purchaser must trace the title throu|^ each sttcceB* 
sive owner, as (kr as he has notice of any trust 

Any reference to former settlements by means of a sttrrender^ at 
ihroi^h the existing lease, will lead to an inquiry, and be con- 
structive notice of all encumbrances fidling within the scope of the 
juquii'y suggested by this notice* 

k would greatly relieve titles of this description that flie now 
lease should be made altogether independently o^ and without any 
reference to, the titles under the former leases. 

€>f eourse the surrender of die fimnet leases should not form a 
part of the express consideration of the new lease. 

As often as it may be practicable, the abstract of title to freehold 
lands should commence with the deeds of conveyaaee to a person 
who was the first purchaser. 

Such conveyance would afford a strong presumption tiiat ibt 
title was considered good at that time ; and that the persoft by 
whom the conveyance was made Was tiie absolute owner in £te 
nmple. And possession for the last sixty years under that convey* 
ance, renders the presumption in iavottr of the title so 
[*17] strong, that ^no one ever tiihdcs it neeessary to inquire for 
further evidence, except under particular circumstanc«{s» 
as rumour of a threatened claim, or actual knowledge from other 
deeds that there is a latent defect of the title. 

And it frequently occurs to conveyancers in extensive practtoe, 
to know that the title, as represented by the abetract, does not dis- 
eksse all the material information which ought to be stated i ^ and 
though they will not, unless a fraud be practising^ give any intima« 
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tioD of their knowledge, ihey will be firm in pressing for further 
evidence. 

When the title cannot be taken op with a purchase deed, the 
next beat instrament on which to found its commencement, is a 
will, or some settlement, made by a person acting as the absolute 
owner of the fee simple. This document, with possession, con- 
sistent with the evidence of the title, furnishes the l^e presumption 
of a good title. And the presumption b greatly strengthened, if 
there has been a frequent change of ownership, without any ad* 
verse claim. 

When a vendor has very ancient deeds, there is frequently a 
cBfficulty on the part of his solicitor in deciding whether all the 
deeds should be abstracted. 

To abstract all the deeds is, in many cases, to invite tedious in- 
quiries and long discussions, which would answer no useful pur- 
pose to the purchaser. A discretion ought to be exercised on 
this point. 

*No substantial defect in the title ought to be concealed [*18] 
by withholding the knowledge of the deeds, which may 
give a different complexion to the title. 

On the other hand, it cannot be expected that on mere matters 
of form, a vendor should furnish the means of enabling a reluctant 
or over-cautious purchaser, or those professional men who are more 
nice than wise, to treat the title as difficult ox doubtful ; when no 
one, acting with a sound discretion, would view it as attended with 
either difficulty or doubt. 

It must not however be forgotten, that many titles which are by 
the abstract, made to appear as if they were good and free from all 
questions, are, in point of law, defective, if the facts which the 
title involves were fully disclosed; since there mav be dormant 
titles under old intails, remainders, &c. On the other hand, by a 
suppression of material deeds, the heir of a family has frequently 
been able to show a title in himself as the rightful or absolute owner, 
while he had only a limited interest as a base fee, or he was not 
the heir to the first purchaser. 

Suppose, for instance, a roan seised ex parte matemdi to have 
made a settlement at the distance of sixty years, and to have 
limited the ultimate use to his right heirs ; the limitation in favour 
of his right heirs would be his old tue ; and the fee would have 
been descendible to his heirs on the part of the maternal ancestor, 
the first purchaser. 

^Collecting the title from the settlement, without know- [*19] 
ledge of the descent, the settler would be treated as seised in 
fee as the first purchaser, and consequently a title derived under the 
foienud hm could not be questioned without knowing the state of 
the title in the settler ; while the title really would be in the mater«» 
nal heir. 

So if a will or other instrument, dated at the distance of about 
sixty years, and constituting the root of the title, give all the mes- 

Vol. I.— C 
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suageSy &c. purchased of a particular person ; it is U8ual» if practi- 
cable, to show the purchase deeds, to make out the application of 
the language of the deed or will to the parcels. 

However, enjoymetU for sixty years under the gift in the deed or 
will, would be presumptive evidence, sufficient to render the title 
marketable, since possession would prove prima faeUf that the lauds 
thus held were derived under this, purchase. 

Other like cases may call for a like extension of the evidence of 
the title ; more especially when the deeds, &c. are applicable to a 
reversionary interest, and the same has never fallen into possession, 
or has fallen into possession within a recent period. 

And the knowledge and fullest experience that suppressions take 

place, and that titles are manufactured, to make them subservient to 

the interests of the parties, conveyancers frequently incur the 

[^SO] imputation of making inquiries which "^are deemed irrelevant, 

while these inquiries are suggested by the experience they 

have derived from practice. 

Sometimes the first deed in the abstract is of a date falling within 
the period of sixty years : but the history of the title is traced 
through a period of that duration, by showing,* either from the 
rect/ab, or from a detail of the title in the description of the parcels, 
or from the assessments to the land tax, &:c., that the ownership on 
which the title depends, commenced upwards of sixty years since ; 
and this, in general, is deemed satisfactory ; especially after an 
inquiry for wills, settlements, &c. as far as that inquiry can reason* 
ably be prosecuted. 

Different circumstances however impose the necessity of different 
degrees of caution. 

That a large estate has been subdivided among many purchasers, 
at the distance of thirty or forty years, removes the suspicion of 
concealment ; and accounts, in the most satisfactory manner, for 
the absence of the more early deeds. 

The general rule ia to take up the commencement of the title 
if om a period of sixty years, or from the last purchase deed, or the 
last settlement prior to that period. 

But the purchaser has a right, if he think fit, to require that the 
abstract should state all the deeds, wills, &c. in the possession or 
power of the seller; and, as may be collected from a former 
["^£1 ] observation, there are many instances *in which a title appear- 
ing regular during the period of sixty years, would assume a 
very different complexion, and furnish a very different conclusion if 
it were investigated for a further period. 

The case which gave rise to Goodright v. Forrester^* particularly 
illustrates this proposition : and it is observable, that though sixty 
years possession, under a seisin in fee, is a bar to the remedy by a 
writ of right, a title may, in point of law, remain defective after 
a period however indefinite. For instance, if successive estates 

X * \ Tmniton, p. 585. 
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tii] be created, with remainder in fee, the title may, under fines . 
and nonclaim, or the statutes of limitation, be good as against one 
or more of the tenants in tail, and be defective as to the more 
remote estates. 

For each tenant in tml and his issue, and also the owner of the 
remainder or reversion in fee, will be allowed a period of twenty 
years from the determination of the prior estate for the purpose of 
asserting his title ; and if the right first commence in an infant, 
married woman, person beyond the sea, non compos, or in prison^ 
each person labouring under such disabilides, and being the person 
to whom the right first accrues, will have a further period often years 
to make his claim. See the statute 21 James I. cap. 16, § 2. 

These observations, as they refer to time, apply to a case in 
which no fine with proclamations, ^capable of operation [*22] 
under the statutes of non claim, has been levied ; for when 
a fine with proclamations has been levied, the claim must be made 
within five years from the time when the right accrues, or the time 
at which the disabilities cease. 

Hence, in a case involving the common mistake of levying a fine^ 
when a common recovery was the proper and only available as^ 
surance, the title becomes involved in gpreat difficulty, and at least 
requires many, and in some instances, very expensive inquiries and 
investigation, to prove a title to (he entire fee simple : and in many 
instances no title can be obtained to more than a base or deter* 
minable fee ; or, at least, the title to any greater interest cannot 
be relied on as clearly acquired : or if there be a fee simple in the 
vendor, his title to that estate commenced under a dUcontmuance^ 
or a diasexsinf and has left, in other persons, rights or titles of entry 
or of action not yet effectually or indisputably barred. 

Also when a title is derived by descent through successive ances- 
tors it is sometimes (as maybe collected from a former observation) 
necessary to go back for a period exceeding sixty years for the 
purpose of ascertaining the first purchaser ; since the descent may be 
materially varied, in this respect^ by the actual, when compared with 
the presumable, state of the title. Indeed, a vendor, deriving 
his title under or through a maternal ancestor^ cannot *make [*23] 
out the evidence of that title, without showing seisin in the 
maternal ancestor. 

The like observations apply to instances in which tliere are hot 
any title deeds whatever. 

In a case of this sort the title depended on successive descents* 
An objection was taken to the title on the ground that there were 
mere descents and no deeds. 

It was the better opinion, that the want of deeds did not afford 
any objection to the title ; but the conveyancers who were consulted 
would not be satisfied with the title as strictly marketable. They 
advised that the seller ought to make an abatement of one-third 
part of the purchase money, on account of the risk to which the 
title was exposed; and the difficulty wliich would attend the 
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same when carried to market : and such abatement was made ac« 
cordingly. 

In a subsequent case, a gentleman who was the purchaser, re. 
sisted specific performance, on the ground that the title rested 
merely on possession, without any deeds carrying on the evidence 
of title. A suit was instituted in Chancery. The report and the 
decision were in favour of the title, and specific performance was 
decreed against the purchaser. 

Were the rule different, a title depending on successive descents 
through many generations, would be the worst of titles to carry 
to market, while in intendment of law it is deemed the safest of 

titles. 
[*24] * When the land lies in a regialer county the title is relieved 
from difficulties of this nature : and this is one of the many 
advantages to a vendor attending the registry of deeds in counties which 
have a register : for as no will, settlement, &c. woi&ld have appeared 
on the register, the purchaser's suspicions would not have arisen, 
nor could his objections have been sustained ; since a deed or will 
not registered is not binding at law against a fwrchaser with or with* 
out notice : and even in equity is not of any avail against a pur- 
chaser/or a valuable consideration^ without notice. To the purchaser 
there is the further advantage from a register, that he obtains a clue 
to all deeds, wills, &:c. affecting the property. 

Great however as are the advantages of a register in some cases, 
yet the advantages are more than counterbalanced by the inconve- 
niences to which they give rise ; from the difficulty of investigating 
titles, or of answering the doubts which a register often suggests ; 
thus leading to useless and inconvenient researches. 

In the instance of the purchase without any title deedsy various 
precautions were taken to guard against the possibility of latent 
intails and other encumbrances. A common recovery was suffered 
by the vendor, with a view to bar his estate tail, if any, and all re- 
mainders expectant on the same. A feoffment was made by him and 
his brothere and sisters, and a fine levied with proclamations 
[*25] by them and the * vendor for the purpose of establishing the 
title through the medium of the statutes of nonclaim on fines, 
and to bar dormant intails not within the scope and operation of the 
recovery. The deeds also stated by recitals the reason of these 
several assurances ; averring that there were not any settlements 
or wills in the knowledge of any of the parties. 

There was also a separate conveyance by lease and release from 
the vendor to the purchaser, with covenants for the title generally, 
as against all persons. 

As often as there is an attendant term^ which was created upwards 
of sixty years since, the abstract ought to state the deed or will 
creating the term : and it is the practice, though this practice is 
attended with a heavy expense, and certainly is in many cases very 
nifijustifiablc, to deduce the tide through the intermediate period. 
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No part of practice stands more in need of reform^ than that 
which caUs for such an eipenditure. 

If a title under the term for years he shown during a period of 
thirty or forty years, how can any defect in the title to the term 
well exist 1 The only instance of such defect which has ever oc* 
curredy is when the term vested in a person who is dead, and no 
representation to that person has been made out ; so that there has ^ 
been a dormant title without an adverse possession. 

^Generally speaking the courts will presume the existence [*t6] 
and the regularity of mesne assignments. [2 Black. Reports, 
12*8.] 

Frequently the original deed creating the term is not in the cus'^ 
tody of the present owner of the property which is sold. Under 
these circumstances the creation of the term does, in general, ap- 
pear for the first time from the recital in some subsequent deed. 

With a view however to the arrangement of the evidence of the 
title, and rendering the same more simple and intelligible, and also 
to d^play the skiU of the person by whom the abstract is prepared, 
it would be more correct to state the creation of the term in the 
order of its date, and in this mode, viz ; Ut Jlprilf 1700, It appears 
in the recital of the deed of the day of afterwards 

abstracted^ that^ ^c. [here show the creation of the term.] 

Afterwards, in abstracting the deed which contains the recital, it 
will be sufficient to refer to that recital in these or the like terms : 

After reciting the indenture of the Ut day of April, 1700, akeady 
notkedf p. by which the term of years was created^ 4^c. 

This observation is equally applicable to the deduction of Uie 
title in its subsequent stages. Some further observations on this 
head will be offered in considering the subject of the arrangements 
proper to be made in abstracting the evidence of the title* 

When the earliest deeds of which the vendor *has the [*27] 
possession are dated within the period of sixty years, and be 
relies on the possession of some ancestor^ or of the testator himself, 
or of a former owner, as completing the evidence of the seisin for a 
period of sixty years, there should be an abstract of the leases, if 
any can be found, which were granted by such former owner ; or 
for want of leases, it should be shown that the supposed. owner was 
assessed^o the land tax for these lands ; or some other evidence, 
as recitals, stewards accounts of rents, old maps, local histories, 
old abstracts, cases submitted to counsel, and the like, should be 
produced to raise the presumption of ownership : and when estates 
have been sold in parcelsy inquiry should be made for the more an- 
cient evidences of the title, among the different persons who are 
the present owners of other parts of the property held under the 
same title. 

In many instances the title has been traced to a proper source 
by this species of investigation. And even though the original 
dseds may not be found, the chances are, that in the progress of 
this inquiry, some authentic copies, or other evidence of the more 
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early deeds, will be discovered in the custody of some or one of the 
owners of the other property held under the same title. 

Deeds and even wiUe^ are sometimes found in the bands of those 
who represent the stewards, or the law agents of the family of the 
former owners, or of the gentlemen who have succeeded to the 

professional concerns of such law agents, &c. 
[*28] *It would tend greatly to public convenience by facili- 
tating such researches ; and be a profitable appointment to 
any individual, that all deeds, wills, &c. left or found in the hands 
of persons who have no connection with the property, or with the 
owners, or a table of their dates, and the names of the parties, and 
the description of the parcels, should be deposited in some public 
office. The existence of such office would quickly give to it abun« 
dance of employment. 

The covenant far the production of titk deeds also frequently 
throws some light on the state of the early title, and leads to the 
discovery of the deeds themselves. 

On the other hand, as these covenants are constructive notice of 
encumbrances, and after a long interval, lead to an inquiry for 
deeds, &c. which have been converted into dust or ashes, the safe 
practice is, and it is the general practice in modern time9, to take 
the covenant in a separate instrument ; and cases exist in which it 
is prudent to take several deeds of covenant for the production of 
the evidence of title ; each deed containing a different series ; so 
that one of the covenants may be given over to a future purchaser, 
without any notice of deeds, which had better, even for the sake of 
such purchaser, be kept out of view. 
When an estate is sold in parceh^ and the deeds do not accom«« 
pany the title to the lands which are sold ; and even in other 
[*S9] cases, it is frequently prudent, in preparing title deeds, to 
*8how the commencemtot of the title of the vendor, with 
the intention, in the event of the loss of the title deeds, of supplying 
that loss by affording reasonable evidence, or in some cases, pre* 
sumption only, of their operation and effect. 

This IS done either by a short recital of the purchase deed, set-, 
tlement, or will, under which the owner, or his ancestor, or testa- 
tor, became seised or entitled ; or it is done, at this day, as was the 
common practice in former times, by way of superadded descrip- 
tion to the parcels, in a clause to this effect, ^< Which said messuage^ 
^c. were formerly the inheritance of who died 

intestate^ and descended from him to his 

nephew and heir at law^ who by his last toiU and testamenty <^c. devised 
the same to^ 4*c.^' Or in tlus form, <^ Which said messuage^ ^c. 
were formerly the irAeriiance of A. B. to wliom the same were conveyed 
by indentures of lease and release^ bearing date^ ^c. and made or ex- 
pressed to be made between^ ^c. And the said A. B. by indentures 
of lease and release^ bearing date^ <$^. conveyed the same to, ^c." 

Of course this clause may be varied aa infmlum, according to 
the circumstances which call for its application. 
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It remains only to be observed, that such recUal or clause of 
description may be called in aid of the evidence of the title, so as to 
carry back the same to the period of the more early deed, 
of which notice is taken^ and such ^history of the title is [*S0] 
deemed satisfactory by conveyancers, except in particular 
circomstances which call for more than ordinary caution. 

It is even evidence against any person being a party to the deed, 
and who gives this history of the title. 

As often as a title is derived by grant from the craten^ as is the 
ease with all rectorial tithes, &c. the original grant should be ab* 
stracted, for the purpose of showing that no reversion or remainder 
was reserved by the crown ; but it is not necessary to trace the 
title through all the intermediate stages. At least this is the general 
pnctice and more prevailing opinion. 

The reason for requiring evidence of the original grant from the 
crown is, th^t a reversiou or remainder in the crown cannot be 
barred by fine or recovery. 

Formerly the maxim .of the law was *^nuUum tempus oecurrU 
regi ;'^ so that there was no limitation of time to bar the right of the 
crown. 

By the statute of the 9 George III. chap. 16, the crown is dis- 
abled to sue or implead any person for any manors, lands, or here* 
ditaments, &C. where the right hath not or shall not first accrue 
and grow within sixty years next before the commencing such suit^ 
&c. and the subject is secured in the free and quiet enjoyment 
thereof, as well against the crown, &c. as all persons claiming any 
estate or interest therein, by colour of any letters patents or 
grants upon suggestion of concealment, &c. wrongfully *de<* [*St ] 
taining, for which |udgment hath not or shall not be given 
to the crown within sixty years before the commencing such suit. 

Several provisos and exceptions will be found in the act. 

It is a great drawback on the utility of this statute, that no pur« 
chaser can have the benefit of the enactment, if the lands he haa 
purchased are parcel of an Aonor, &c. and such honor, &c. has 
been put in charge within the limited period. There are few farms, 
ftc. which are not parcel of an honor, &c. wliich remains in the 
crown, and is continued in charge ; and entire honors, &c. are of 
too much importance to be obtained by intrusiork 

In an abstract of title concerning advowsom in grossy the title 
•boald be stated from as remote a period as circumstances will ad- 
mit, and presentaUona by the successive owners should be shown, 
as the best evidence of seisin. The title to advowsons has been 
sabjected to* certain statutes of limitation ; but these statutes have 
been repealed, so that a title may be outstanding after a seism for 
more tlmn sixty years. 

It frequently requires and merits great consideration, at what pe- 
riod the commencement of the title should be taken up, when the 
idler is in possession of title deeds which carry back the evidepce 
to a very remote period. 
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Od the one hand there is a want of candour, not to say of 

[*32] honesty, in withholding any ^material information firom the 

purchaser, since a title may be radically defective if all its 

circumstances were disclosed, although it may, by the abstract, be 

made to appear perfectly good. 

On the other hand, by carrying back the evidence of title beyond 
a reasonable period, the vendor may involve himself in difficulties 
which may not be easily removed; especially if the abstract should 
fall into the hands of an unwilling purchaser, a troublesome or timid 
solicitor, or of a conveyancer who will not be satisfied with proba- 
bilities, and with those presumptions on which the more candid and 
more experienced gentlemen of the profession, feel it a duty to the 
public, and for the interest of their clients, to rely. And let it 
never be forgotten, that many an advantageous bargain has been 
lost, and the convenience of a purchaser sacrificed, by objections 
and difficulties which were more ingenious than solid ; more cau« 
tious than wise. 

In cases of this sort,, the duty of the solicitor appears to be, on 
the one hand, not to disclose the title by the absbuct, beyond the 
common and ordinary rules of practice, either from mistalcen can- 
dour, or from the still more culpable motive of extending the ab- 
stract, for the purpose of increasing his fees. 

On the other hand, if the solicitor be aware of any defect in the 
title, he ought not wilfully to conceal the same. 
[*S3] *It is his duty to disclose all the deeds and wills which may 
raise the question, and to leave the purchaser's solicitor or 
counsel to his own discretion in deciding for himself. 

In particular, when the solicitor for the vendor knows that some, 
of the parties are in a state of mind which renders their sanity, &c. 
or the iact of their majority or legitimacy doubtful, he ought not to 
withhold from the purchaser the means by which the fact may be 
investigated, unless the parties are known to the purchaser or his 
solicitor, and the purchaser or his soUcitor has equal information 
with the vendor. 

But as it often happens that a defect in the title disclosed to a 
purchaser leads to a claim by a person who may assert a title 
founded on this defect, it is a very prudent caution on the part of 
sellers, to have their title thoroughly investigated by their own coun- 
sel, before they offer their lands for sale ; so that they may be satis- 
fied tkere is not any reasonable chance of exposing their title to a 
successful claim, or even to a troublesome and expensive litigation. 

Nor is this the only advantage to be derived from such previous 
investigation of the title, under the advice of those idio are con-, 
versant with the subject. 

The formal difficulties with which the title may be attended may 

be pointed out ; the necessary means may be taken to remove the 

same ; and if they be found insurmountable, the precise cir- 

[*34] cumstances of the title may be ^stated by the particulars, or 

conditions, or contract of sale ; and stipulation may be in- 
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trodttced into these particulars, or into the conditions or contract, 
80 as to preclude the purchaser from all right to object to the tide 
on these grounds. 

Such stipulations seldom injure the sale, or materially affect the 
price ; and they prevent the infinite trouble and the heavy expense 
freqnentiy incurred for want of tins precaution. Such objections 
are too frequently taken, or if not originally taken, are insisted on 
for the purposes of delay, or to impose on the seller terms to which 
he would not otherwise submit : and they involve the seller some- 
times in considerable difSculties, and not unfrequently in actual 
rum and bankruptcy, by depriving him of those means by which he 
expected to discbarge engagements, mto which he had entered on 
the faith of this resource, which thus fails him. 

Should a vendor think fit to deliver the deeds to a purchaser, as 
a substitute for an abstract, the purchaser would have a right to re- 
quire the vendor to take back the deeds, and insist on an abstract 
at the vendor's expense. 

Should an abstract be withheld, its delivery may be compelled in 
equity, under a bill for specific performance ; and deeds, &c. 
which are suppressed or withheld, may be brought to light by inter- 
rogatories in the bill, or under the usual order, and the interrogato- 
ries exhibited under that order. 

* A reluctant vendor may make the titie appear ineligible [*S5} 
or defective, merely to induce a purchaser to forego' the 
specific performance of a beneficial contract. 
' A person playing this game, merits severe animadversion, and 
even punishment ; and every means should, for public example, be 
taken to bring forward the real state of the title. And a contract 
abandoned under a fraud thus practised, may, it should seem, be 
revived at a subsequent period, on a detection of the fraud. The 
existing equity, under the contract, would bind a purchaser, with 
notice of the grounds on which the contract had been abandoned. 

On th^ other hand, when a purchaser insists on specific perform- 
ance, and' at the same time, for the sake of delay, and to make use 
of the money in trade, or in any speculation, requires information 
not in the power of the vendor; or requires the concurrence' of 
persons not under the vendor's control, the vendor should file a 
bill to compel the purchaser to make his election, to accept the 
title as it stands, or to rescind the contract. 

Many purchasers have by these means been compelled either to 
pay the price, or abandon the contract. 

* Of the Farm of the Abstract. [*36] 

Every abstract should have a head or titie. 

This part of the abstract should propound the names of the per- 
sons whose title is to be considered, the estate or degree of interest 
they have, and the Iand» to which the attention is to be directed, and 
natmes of the parishes and county in which the lands are situate : 

Vol. L— D 
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and as far as it is practicable, cannect the modern with the aadent 
description of the parcels : 

The form may be to this effect : 

An abstract of the title of Jl Bio the fee-umple and inberitamce 
of the manor of in the cooptj of 

; or a farm, or close in the parish of called 

; or to a farm, &c. or close, ftc in ttie 
of, &c. containing, &:c. 

formerly parcel of a farm called or to a ftMmij 

&o. formerly called and now called 

When the lands are held for Uvst, or for the residue of a t$m of 
y«ar«, then the head of the abstract should be in this form : 

An abstract of the title of to a ianBgi &c. 

called situate in, &c. for the Iwes of 

; or for the residue of a term of 
years ; or the residue of a term of years, now dslermin- 
able an the death of 

These particulars are to be g^ven by way of intimation, 

[*87] to direct the attention of the ^solicitor for the purchaser 

and the conyeyancer, to the specific lands which are the 

subject of the title to be considered by him, so that he may read 

every part of the abstract with a due application to the paroels. 

Of course the head of the abstract should be varied, in point of 
form, as circumstances may require ; thus directing the attention 
to those points which are most material and prominent 

And when the lands are of copjfhold l^nure, or CHstomary freehold, 
or are held in gavelkind^ or in borough BngUsh; or there ia an j 
other customary mode of descent or peculiarity) it should appear 
in the head of the abstract. 

And as to lands in £«nt, which are presumptively all of 
gavelkind tenure, it should be noticed that the lands have bean 
diBgavelled, if such be the fact. 

Sometimes an abstract is prepared with a view to show the title 
to divers farms ; and this abstract is made for the use of d^event 
purchasers, who have purchased different farms, or difierent par* 
eels, so that one abstract is made to answer the purpose of several 
purchasers. 

This is a slovenly mode of transacting business, and frequently 
leads to infinite trouble to the conveyancer, as his attention is di- 
rected to points in no ways material to his client. 

In cases of this sort, a particular of sale, with an intimation of 
the lands which are purchased, or a copy of the contract, should 
accompany the abstract ; or, which is still preferable, the 
[*S8] ^solicitor tor the vendor or purchaser should, by a note at 
the head of the abstract, or by some indoraement 09l the 
same, state the particular parcels purchased by bis oUent ; and 
those parts of the abstract which are relevant should receive aome 
marb of distinction ; or rather those parts which are im«naterial 
should b^ noticed as sueb, or cancelled. It woidd, in many caaes^ 
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Ve wtHl worth the trouble and the expense that the solicitor for the 
purchafler should frame a new abstract out of this heterogeneoiui 
ina<98. 

But &e practice of encumbering the margin of the abstract .with 
notes, criticisms, &c. or any other observations, except material 
facts, should be avoided. Bucb observations are not in their proper 
place ; they distract the attention of the conveyancer, and they 
interrupt that train of reasoning and connection of facts, which 
must be pursued to do justice to the client. Observations (if any 
are to be made on the law, &c.) should be at the end of the ab- 
stract, or in a separate statement. 

In deducing the title to advowsons, the presentations should be 
shown at the head of the abstract. It may be thus intituled : ** A 
etatement of the presentations, with the names of the patrons, and 
of the clerks, presented during the period of this abstract.'' 

Thomas Squire, clerk, presented by Thomas Nicholson, March 
12, 1690. 

Thomas Dalton, clerk, presented by William Cartwright, March 
4, 1740. 

*E. Cartwright, clerir, presented by William Cartwright, [*39] 
November 2, 1749. 

N. Stow, clerk, presented by Catherine Cartwright, spinster, 
July SI, 1794. 

Edmund Cartwright, clerk, presented by Catherine Cartwright, 
spbster, April 2, 1802. 

Thomas Raddish, clerk, presented by Duke of Norfolk, January 
17, 1806. 

Care should be taken that these presentations are warranted by 
the title, as disclosed in the abstract. 

In speneral the abstract should state the different deeds and wills 
of which the title is constituted, in the order of their dates. 

Sometimes it happens that a will has been revoked by a subsequent 
settlement, recovery, fine, or other assurance. 

In this ease the more prevailing practice is to state the settlement 
in the first place, and the will in a subsequent part of the abstract ; 
and then if the conveyancer should not pay particular attention to 
the order of the dates, the question of revocation would not be 
raised in his mind. This oversight may happen even to the most 
cautious person, unless he has formed the habit of paying especial 
attention to this point. 

In fair and candid practice the will ought to be stated according 
to its date, and consequently as preceding the settlement, &c. 

^Arrangement of Abetract, [*40] 

HowEVEE there are many cases in which it is even e^ble, and 
ahnost a duty on the solicitor, to shnnlify the evidence of tbe title, 
by giving a different arrangement to tne abstract This is the case, 
ad often as the abstract relates to different parcels of land, or dif.* 
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ferent terms which have been purchased at different times, and 
have ultimately centered in one person. And it is also the case, 
as often as a farm, or other property, has vested in several persons 
as. tenants in common, co-parcehers, or even as joint-tenants, who 
have severed the tenancy, and there is, through a long series of years, 
a different deduction of title to the different shares. 

This mode is equally eligible, whether the different shares have 
already united in one person, or they are, on the present occasion, 
to be purchased from the different part-owners. In instances of 
this sort it is also proper to give different heads to the different parts 
of the abstract ; for example ; 

As to the farm called A, purchoBed of B. 

Or a$ to the third part or shore of A. 

And when two or more farms, or two or more shares, become 
vested in the same person, and the title/ applicable to the several 
farms, or the several shares, is united, there should be a new head 
directing the attention to this fact ; thus. 

As to the farm called A, purchased of C ; 

And the farm called B, purchased of D. 
[*41] * Or as to the third part formerly of A, 
And the third part formerly 0/ - - B. 
Of course the abstract should in every instance be' varied in this 
respect according to the circumstances ; and if a will be so dated 
that it is prior to some of the purchases, and consequently inope* 
rative as to them ; while it is subsequent to other purchases, and 
governs the title to the parcels so purchased ; a memorandum ought 
to be made to express this circumstance. 

It should be at the end of each purchase deed ; and to this 
effect : 

The will of was made prior to this purchase ; or 

subsequent to this purchase ; or the memorandum should be at 
that part of the abstract which introduces the will, and be to this 
effect ; 

^ This will was prior to the purchase made in the year .' 

Objects of Abstract. 

The object of every abstract is to enable the purchaser or his 
counsel to judge of the evidence deducting the title, and of the en« 
cumbrances affecting the title. 

Every title involves in itself the question of legal and beneficial 
ownership. 

On the one hand, it is in vain that there is a good title at law, if 
that title be bad or defective in equity. 

On the other hand, it is not sufficient that there is a good 

[*42] title to the legal estate, or to *the equitable estate, if it be 

encumbered with judgments^ legacies^ debts to the Crown, 

or other charges to its value; for in proportion to the extent of 
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sach encmnbrance will there be a reduction m the actual value 
of the interest of the vendor. 

In short, every abstract should describe whatever will tend to 
enable a purchaser, oi^ his counsel, to form an opinion of the pre- 
cise state of the title at law and in equity, together with all chances 
of eviction, or even of adverse claims. 

And these pomts should be kept in mind in preparing the ab- 
stract of tkle, and also in companng the same with the documents 
or evidences of the title. 

In the following observations an attempt wiH be made to direct 
the attention to those different points. 

Substance of M$tract. 

Evert abstract ought to consist of a short statement of the 
material parts of the deeds, wills, and other documents or writings, 
if any, and records and private Acts of Parliament, and even of 
pnblic Acts passed for private purposes, which can in. any wise im- 
plicate or affect the title. 

To these should also be added such facts as fill up the interval 
of title, as descents, deaths, marriages, births, burials, and other 
circumstances generally called maUer$ in pais ; or facts which may 
vary the state of the tide, as happens in titles which depend 
on special limitations or ^contingencies, in which the right [43*] 
is made to arise upon some fact or event ; and also m tides 
by descent, &c. 

All facts which are stated should be stated correctly, and the 
seller should be prepared to verify or authenticate them by legal 
evidence ; and the purchaser's solicitor should take care that such 
evidence will be within the power of bis client. 

And as often as a title depends on a descent from a remote an- 
cestor, a pedigree should accompany the abstract ; and it is the 
duty of a solicitor, on the part of a purchaser, to take care that' the 
pedigree should be authenticated ; not only by such evidence as 
would be deemed primd facie proof in a court of law of the title of 
the supposed heir, but such evidence as it would be incumbent on 
him to give for the purpose of supporting the title in the event of 
an adverse claim. 

This is more particularly the case when the vendor is not in pos- 
session, but is to transfer a remainder, a reversion, or other remote 
interest. However no case of this description is to be considered 
as governed by any precise rules. Circumstances will and must 
occadon the necessity of exercising a discretion in this respect. 
The material distinction to be kept in tnind is, that a man may be 
able to give prima fade title of bemg heir, while in point of fact he 
is not heir. 

The observations which have been made, are to be considered as 
applied to a title which of a recent date depends on such 
extraneous &cts ; *for if these facts arose at a very d'lstant [*44] 
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Mfiod, and the title was claimed on their foundation, and there 
has been a possession consistent ^th this state of the title, 
then the possession furnishes the necessary evidence of the facts, 
or rather such a presumption of them as, in many cases, may be 
safely relied on ; and the cautions which are recommended are to 
be adopted only in proportion as the facts admit of more certain 
and decisive proof. 

For instance, if it appear that thirty or forty years ago, A died, 
leaving B his heir at law, and that B entered and enjoyed without 
interruption ; and that he sold, and that the purchaser entered, 
and had peaceable possession ; no one, except under extraordinary 
circumstances, as an asserted claim, ever thinks of requirii^ any 
evidence to prove the fact that B was the heir at law. 

Of all titles depending on descent, those to be viewed with most 
jealousy, and accepted with the greatest caution, are those in which 
a fiuUmiidl heir claims the right of succession ; and enters into poe^ 
session on the ground that there is a failure of paternal heirs. 

Evidence of extinction or failure of inheritable blood, in the line 
of the father, by reason of attamdery or aUenage^ Or bastardy^ may 
exempt the title of the maternal heir from difficulties or suspicion. 

But in all other cases, though the paternal heir may not have 
been found ; and though the maternal benr may have ob- 
[*45] tained undisturbed ^possession ; or though he may, eveii 
against a tenant, or an ahaiar^ have established a title by ttie 
judgment of a court, yet it does not follow that his title is good. 
The probabilities, indeed, are, that it is defective. In the nature 
of things there mast be a paternal heir, though he neither has been 
or can be discovered. 

This probability is increased in proportion to the number of 
progenitors, whose issue mugt have failed, before there can be an 
extinction of inheritable blood on the part of the father, or other 
paternal ancestor. 

The like difficulty occurs when the faHheTf or gremdf<UheTy or 
grMA grandfalhery is the purchasing ancestor, and some one wIk> 
derives a title under a very remote and distant branch of the (hmily, 
claims and even establishes a pnm&fadt title as heir. The chance 
of a more immediate heir renders caution necessary. 

Experience proves, that in tides of this description, more remote 
heirs obtain the possession ; more immediate heirs recover against 
them ; and they, in their turn, are evicted by persons who prove 
themselves to be nearer in the line of inheritable blood. 

Titles, involving these circumstances, have generally been for- 
ti6ed by a fine with proclamations. Such fine and non-claim cer- 
tainly add to the security of the title. But disabilities may have 
protected the actual heir from the bar of the statutes of non-claim 

on fines. 
[#46] Few titles are therefore to be accepted with *n)ore cau- 
tion than a title by descent asserted by an heir, in a remote 
degree, from the first purchaser, or the person last seised. 
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So if a Umitatkui be fpa4e io fkmnv of tbe first scm of wS in itSi, 

and a person daiwng to be tbe first scm has either m the lifetiiM 

of Us father» together with bis fiitber, or alter tbe death of Im 

kth^Vf aad aloiie> sufiered a recovery, and the posaessHNi has been 

consistent with the title derived under that recoverj, the recognitioii 

by the &lbi|r» of tbe son, aa bis first son, or a fpontinued possession 

for several years, is considered as rewinabk evidence of the faet» 

thit this aoBvaa the jSrs^ SOD. But in i^foportion as the title is i^ a 

modern date, caution may be even necessary in this ease ; for it 

has BKmi than once happened that such son baa been UkgUiinate^ 

und the fiM)t of iUegitimtn^ baa been suppressed. The eertifioate 

Qf bi^ptisfn, and an affidavit of legitimacy, are the proper precai&* 

tions against a surprise in this particular. 

In sosae cases it has happened that tbe linutation has been con- 

^ fined tQ ih^fni tion, without extending tp the second son : and tha 

^ person who> in point of fact, was tbe first son, died at a very early 

%ge ; nad his death has been cautiously concealed for tbe purpoaa 

H of enabling the second^hom son to assert a title to the estate. In 

such case no reg^ci* of baptigm will be found. 

This happen^ in a county near the metropolis, and the feet was 
never discovered till tbe second-bom son was about fifty 
years of age, *and then, like most other cases of fraud, it [^47] 
led to his ruin, or at least hastened it. 

In many cases also, more caution than is generally adopted is 
necessary to ascertain tbe fact, that the person who claims as heir, 
er as the ddeat or other son, is legitimate. In various iaustances 
titlea have moved defective in consequence of tahhig thai fin* grant- 
ed, or, in short, from the inability to disprove the fact. 

And when titles depend on recoveries suffered by an heir in tail, 
the attention is not so frequently directed as it ought to be, to as- 
certain that tbe freehold was not outstandiiig at the date of the re- 
covery, in a tenant by the curtesy, or in a tenant in dower. 

It is observable, however, that a mfeve title of dower does not 
raise any impediment to the validity of a recovery. 

It also sometimes happens, that infants are mamed with the con- 
sent of guardians appointed by the ecclesiastical court, instead of 
being married Mkh the consent of guardians appointed by the court 
of ehanoery. Bnch marriages are void, and of course the issue iHe- 
giiiniate. 

A case of this sort occurred, in which the parties were apprised 
of the law before die birth of the child who was to take die first 
estate tail under the marriage settlement, and from a mistaken de* 
licacy, no entreaties could prevail on them to be re*married, thoagb 
both were adult 

A child was actually bom iU^itimate : bat ^fortunately [*48] 
for him be died while of tender years ; but yet there is no 
doufet if he had Kved to attdni dw age of roqority the ehrcum- 
stsnce would have been buried in obfivbn, or at iMSt for a long 
period of time, and he would have asserted a title to the estate, 
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and the tiOt have been accepted under a conveyance from hinit 
iritboat any inqairy into his legitimacy ; since all the neighbours, 
and amMg them the purchaser, would have assumed the regularity 
of tfle marriage, from habitual belief that the father and mother 
were husband and wife legally married. 

In instances of this sort, local knowledge misleads, by substituting 
belief in the place of eridenct. 

Entries by disseisin^ abatement^ tnfrtMton, &c. may also materially 
affect the title, and when they have existed they should be stated. 
' Wills may be revoked, and consequently become inoperative by 
such disseisin ; and rs-6n<rie«, ^c. may also be equally relevant, by 
restoring the effect of the will : and they should be stated when 
any conclusion may depend on them. 

The state of a title oy descent may be varied by such entry, 
&c. and a poBsessio fratrU ; or the nature of the remedy, and con- 
sequently tne period of bar imder the statute of limitations, may be 
changed ; for instance, if there has been an abatement or intrusion, 
and it is avoided by entry, and an actual seisin acquired, 
[*49] and there is a subsequent disseisin, a writ of *right may 
become the remedy, instead of a writ <tf entry sur abate- 
ment, or sur intrusion, &c. 

Cf tU Form of the Mstract 

^The more immediate form of the abstract will now be the sub- 
ject of consideration. For this purpose the observations will be 
applied, 

1st, To deeds. 

2dly, To records. 

Sdly, To acts of parliament 

4thty, To comnussions of bankrupt. 

5thly, To wills and their probates. 

6thly, To administrations. 

7thly, To decrees. 

8thly, To judgments ; 
Since these are the several documents from which an abstract is 
generally prepared. It is to be observed, however, that mere agree'- 
menu are to be abstracted in like mode as deeds ; and therefore 
must be considered as falling under that head of division. 

Every formal deed consists for the most part of several particu- 
lars or clauses, viz. 

Ist, The date. 

Sdly, The style or character of the deed. 

Sdly, The names of the parties. 

4thly, The recitals. 

Sthly, The testatum, or operative clause; and tins clause is 
c^ain subdivided into several parts, viz. 

1st, The part which expresses the consideration. 
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*Sdij, The name of tlie grantor, words of request, &c. [*60] 

Sdly, The operative words of grant ; and 

4tht7, The name of the grantee. 

5thly, In some cases, a reference to a lease for a year, as in re- 
leases founded on a previous lease for a year. 

Stbly, The parcels, with their description ; and either with or 
without an exception. 

7thly, The general words, and the clauses of reversion, estate, 
deeds, kc. 

8thly, The habendum, or clause limiting the estfite. 
9thly, In some oases a reddendum. 

lOthly, In some cases a declaration of uses. 

llthly. In some cases a declaration of trusts. 

I2thly, In some cases a condition or conditional limitation, by 
way of shilling or sprin^ng use ; or a clause of agreement for re- 
demption in equity ; or some other special agreement which may 
aflfeet the title in equity, if not at law. 

ISthly, Powers. 

I4th<y, Covenants for the title, or other covenants which may 
affect the title, and either with or without exceptions introduced 
into these covenants. 

16thly, The execution. 

I6thly, The attestation. 

I7thly, The receipt 

In thb arrangement, a simjde deed is ^eontemplated ; but [*6l] 
many deeds may be considered as compound ; consisting of 
various testatum clauses, and consequently with a repetition of all 
or several of these clauses. 

This is particularly the case in deeds which convey freehold and 
leasehold lands ; or freehold or leasehold lands and personal estaite ; 
or which convey the inheritance, and also assign a term or terms 
for years in the same lands, or release any encumbrance aSeetii^ 
the {MToperty. 

As often as a deed consists of these various parts, the abstract 
must state these parts, as far as they are relevant and material to 
the titk under consideration. 

There are also some cases ^as in arHdet for a settlement, &c. 
and agreements creating an equitable lien), which do not contain 
the different formal parts already noticed ; or at least do not exhibit 
them in the order they are enumerated ; but they necessarily have 
these particulars in substance, or in construction of law, though 
they may not have them in point of form ; for every deed or in- 
stroment, inUr fmoe^ which is effectual at law, or in equity, must, 
HI terms or in •substance, have 

1st, An agent, grantor, or party contracting. 

Sd^, A patient, grantee, or person with whom the contract is 
entered into. 

Vol. L~E 
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Sdly, The parcels, or subject, about which the grant or contract 
is concerned ; and 

4thly, The terms upon which that grant is made, or contract is 
entered into. 
[^52] «lst, As to the date. 

The date should be stated, and for the facility of refer- 
ence, it is generally given in the margin ; and when an assurance 
consists of several parts, as in the instance of a lease and release, 
the date of each instrument should be stated. 

2d, As to the style or character of tlie deeds. 

It is also usual, in introducing the different parts of a deed, to 
state the mode of its operation, thus, ** By indenture of lease. 
By indentures of lease and release. By indenture of, feoffment. 
By indenture of assignment. By articles of agreement. By in- 
denture of bargain and sale inroUed,*' or the like. 

And when a deed consists of several operative parts, it is also 
usual to refer to its different operations in these or the like terms, 
** By indentures of lease and release, or indenture of lease, and 
indenture of release and assignment," &c. This exordium brings 
the abstract, in effect, to state, that by indenture, &c. a particular 
person, or certain persons, did grant, &c. or that by indenture, 
&c. after reciting, &.c. a particular person, or certain persons, did 
grant, &c. And this is the general form adopted in practice. 
Sometimes, however, deeds are abstracted in this form : 

** 1st May 1804, an indenture, or indentures of lease and release, 
made, &c. whereby, after reciting, &c. A. B. did, &C.'' but though 
this mode is sufficient for the purpose, the former mode ap* 
[^53] pears more correct, and is to be preferred, as *being the 
form generally adopted, and as guarding against the appear- 
ance of singularity. 

Under this division it will be proper to notice that in case of a 
simple abstract, or an abstract concerning one farm, or one estate 
only, carried on by a regular series of deeds, the deeds, wills, &c. 
should be abstracted in the order of their dates. But in compound 
or complex abstracts, as in the instance of several farms purchased 
at different times from different persons ; or a farm which is sub- 
divided into different shares, which become the subject of different 
sales, mortgages, settlements, itc. the arrangement should keep the 
title to each farm, or each share, in a connected series, as long 
as the title remains distinct. On this point a former observation, 
directing the mode of arrangement of the abstract should be 
consulted. 

3dly, As to, the names of the parties. 

Every well-penned deed names the grantor and other parties, 
with their additions, viz. the places of their residence, their pro-* 
fessions, callings, &c. and sometimes, indeed frequently, it adds 
the description of their characters, as heir at law, executor, &c, 
trustee, &c. or surviving executor, &c. sundving trustee, &c. 

In abstracting ancient deeds it is not necessary to do more than 



FOKM . OF ABSTRACT . 69 

State the names of &e parties^ without adding the places of their 
residence : but it is always proper to add the descriptive character 
in which they acted, namely, as heirs, executors, &c. ; since 
this description ''^affords, at one view, an intimation of the [^54] 
character in which they conveyed, &c. and connects the ' 
title with the former part, if any, of the abstract ; and if there be 
not any former part of the abstract, it may lead to an inquiry which 
will tend to elucidate the title, or will induce the production ef 
evidence, which will have that effect* 

There are 'abo many cases in which it is proper to add the ad- 
ditions of the parties, either for the purpose of distinguishing them * 
from other persons of the same names^ or affording the information 
necessary to a search for their wills, the birth of childrcA, or the 
like circumstances connected with their residence. 

This is more particularly important, in reference to persons 
through whom a title must be derived, with a view to some act to 
be done, to render a title complete by supplying a defect in the 
same, or investigating a pedigree. 

In some deeds a great number of persons are introduced as 
parties, and the acts done by many of them are immaterial to the 
title under consideration. 

As often as this happens these parties should be named very 
briefly^ or there should be merely a reference to them in these or 
the like terms, ** several other persons, of the 2d, 3d and 4th parts.'^ 

And to render a reference to the different parts of the abstract 
more easy and more obvious^ it is very eligible to arrange the differ<- 
ent parties in different lines, thus, 
*Between, [*56} 

•iS. B. of the Ist part) 

C. D. of the 2d part, 

E. P. of the third part^ &c. &c. 
For it may be justly observed, that whatever assists the eye to read, 
or to collect the facts, will leave the mind more free to ascertain 
the effect of the deeds, and to form a correct estimate of the 
connexion of the facts with the former and subsequent parts of the 
transaction. 

In this part also of the abstract, if it has not been done in a pre* 
vious clause, it is very convenient for the information of the person 
by whom the abstract is to be perused, to aver such facts as may 
tend to elucidate the title in the progress of considering it ; for ex- 
ample, Between Jl. B., since deetas%d ; or A. JS., who was the heir 
at law ; or wca the ^urvioifig chUi ofy &c. ; or who had then aurvioed 
A. B. and C. D. hu co^trustees ; or who is txeeutor^ Ac, or who is 
a tntsteey &c. 

This however is proper, only when the information is not intro* 
duced into a former part of the abstract, or will not occur in its 
proper place in the recitals of the deed in question. 

These statements should be in brackets, that they may appear as 
nvermmtSf distinguished from statements in the deeds ; since, as 
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statements in the deeds they would receive more credit, and be 
allowed more weight than they wonld receive, or be allowed, when 
they are stated by way of averment, for which proofs are to be 

adduced. 
[♦66] *4thlj. Of the recUal 

Immaterial matter contained in the recitals of a deed 
should not be stated in the abstract ; or should be stated as con- 
cisely as possible. On the other hand, recitals, which may mate- 
rially affect the history of the legal or equitable title, should be 
fully expressed. 

On the other hand, it is pregnant with inconvenience to introduce 
recitals in this or the like phrase : After reciting amtmg other thing f^ 
without adding, ** not material to the present title,'' or some ex- 
pression to that effect. 

The recitals generally deemed material to be introduced fully 
into the abstract are of former deeds, &c. not in the power of the 
vendor, and which show a deduction of the evidence of the title, 
so as to carry it back to a more remote period ; descents, and 
other facts which fill up those parts in the chain of evidence which 
are wanting. 

In transactions of small purchases, in which the lands were 
pared of a large property, the nature of the transactions leads to 
the conclusion that the deeds remain in the hands of the former 
proprietor, or were delivered to the purchaser of a larger estate ; 
and such recitals are, with great reason, as hath already been no- 
ticed, conridered as affording a reasonable presumption of the cor- 
rectness of the statement ; especially when taken from deeds exe- 
cuted at a distant period ; say thirty or forty years. 
[^57] Such recitals are also relied on when there is ^reasonable 
evidence that the title deeds themselves have been destroyed 
by fire, or casually lost In titles derived under deeds of a more 
modem date, and which are in existence, it is proper that reference 
should be had to the deeds themselves, either by the solicitor fisr 
the purchaser, or some one employed on his behalf, that the pur- 
chaser may be satisfied that the abstract is correct 

In settiements founded on marriage articles, the articles should 
be fully abstracted, as far as they are material, and are recited in 
the settlement ; unless the articles themselves are previously ab- 
stracted. This statement h generally given as a recital in and as 
part of the abstract of the settlement 

Another and more eligible mode, is to give the recital, as it oc- 
curs in the settlement, by way of previous statement, so as to pre- 
cede the abstract of the settlement ; but then this part of the 
abstract should be stated, as taken from a recital in the settlement ; 
thuSy til tike eettUment next abstracted there is a reeital to this effect, 
viz. By indenture, &c. 

Deeds of trust, on which another deed is founded, are open to 
the same observation. So are all other agreements wliich may 
materially afiect the title at law or in equity. 
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A distoiotioB however may be made between articles or trusts 
which are from the period of their date relevant to the tide of those 
of identical lands which are the subject of the abstract; and 
^dKMe articles and trusts, (as articles and trusts under the [*58] 
directioDs of which the lands are purchased), which do not 
affect the title, until the lands are purchased or settled. 

Artieies and trusts, of the latter description, seem to fall roost 
naturally into the order of being stated in the abstract of the deed 
in which they are recited ; or they should be inserted immediately 
before the purchase deed executed in pursuance of these articles 
or trusts. 

Care however must be takeU) even when the articles are recited, 
that the e£fect of the articles has been correctly given. 

For this purpose the original articles should, if circumstances 
admit, be inspected ; and if the recital be incorrect, the purchaser's 
solicitor should, by a rider, or by a correction of the abstract, 
supply a full and faithful statement of the material parts of the ar- 
ticles» as far as these parts are omitted. In most instances it will 
be found more convenient to cancel the former notice of the ar- 
ticles, and substitute in its place a correct abstract of the articles. 

When an indenture of a former date is recited in a deed of more 
recent date, then, if no statement of the recited deed is mtroduced 
into a former part of the abstract, the recital should be given at 
large, as to all the material points. But as often as the deed so 
recited is introduced into a former part of the abstract, there 
should be a short reference to the deed, and this will be 
sufficieiit, except so far as the recital ^does, by averments, [*59] 
or other means, disclose new and material information, and 
then such additional fieicts should be abstracted. 

The general mode of reference to such recitals is in this form : 

Afler reciting the indentures of the and days of 

and and day of 

And it is in all cases proper that such or the like reference should 
be made. 

I And it is attended with convenience to have the reference to the 

I diflereat deeds arranged in columns, thus : 

After reciting the indentures of 
1st and 2d May 1700. 
, 2d and 3d April 1720, &c. 

4th and 5th April 1721, &c. 

An additional convenience arises, in long abstracts, from a re- 
ference to the page in which the recited deeds are to be found : 
I and, under the like circumstances, it greatly assists the memory, 
I and preserves the chain of thought, and the due application of the 
judgment,' to give a short reference to the operation of the deed by 
these or the like terms : 

After reciting the indenture of the 1st and 2d May 1700, p. 4. 
(bemg the settlement made on the marriage of «/I. B. with CD.) 
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somf conttfl^eney by which one estate was to determine, and another 
take effect ; deaths under age, or before portions become payable ; 
deaths of husband and wife without having had, or without having 
left, issue ; titles by descent, showing the death of the owner, and 
the iWicusion of an heiar ; and frequently the different descenU to 
different h«ir$ in succession; mlls^ and the devius contained in 
then ; the probate of these wills, and the cowrta in which these wills 
were proved, and the time of probate (both which circumstances 
are useful ; partly to facilitate a search iior the will, and partly to 
show the time of the death of the testator, or rather to show that tat 
was dead before a 'given time ;) also irUesiaeieSy admimHrmtiotUt and 
the like ; also settlements made of C( rtain lands to certain usea^ for 
the purpose of complying with the terms of some pmser on which 
the title ma> depend : in short, these and all other circumstances 
which may be important to the title, either with a view to its deduc* 
tion, or to show that it is free from encumbrances, should appear 
on tlie abstract 

Also if an encumbrance appear from a recital, it is the duty of 

the solicitor who prepares the abstract to state such encum- 

[*65] brance, even although it may not be existing ; and if he 

'i^sbould omit this part of his duty, the solicitor for the puN 

chaser should take care that the omission shall be supplied. 

For it is the province and duty of the conveyancer ultimately to 
consider, whether such encumbrance is or is not material^ and 
whether there are any grounds for presuming that it has been re* 
leased or dischdrged. 

Aa notice of a deed is constructive notice of all its contents, the 
purchaser becomes implicated in the transaction ; and it is faur that 
his counsel, or the person on whose judgment he relies, should 
have an opportunity of considering how Air such encumbrance 
affsets the title. 

In all these and the like cases, liberal, and even honest practice, 
imposes on the solicitor by whom the abstract is prepared, the duty 
of supplying rather more information than may, in bis own judgment, 
be material, than the latitude of withholding any fact or circum* 
stance wUch may give a turn to the title ; or show an encnm- 
branee which once existed, however stroi^ he may consider the 
presumption in favour of its having been dischai^ed or satisfied, or 
barred by the lapse of time. 

The contracty or the agreement on which the deed is founded, 
should, in general, be shortly stated ; and in many cases it is mate* 
rial to state the contract fully, as an important part of the abstract 
This contract is particularly relevant when it is made by 
[*66] or with a person who is dead ; so *that there is a conver- 
sion of the property from real into personal estate, and uio 
mode of paying and receiving the purchase-money is varied by ^^ 
change. u • * 

For instance, if .5, who has' the fee, contract to sell to -B* ^"® *?* 
terest of t^ is, in the view of a court of equity, and according to tne 
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roles of that court, converted into pevsonalty ; and if he die his heir 
J8 considered as a trustee for the purchaser, and the executor of A 
is entitled to the purchase-money. On the other hand, the pur- 
chaser, or his heir, or (if any) devisee, is entitled to have a convey- 
ance of the land ; and if the purchaser die, then, unless the con* 
trary is directed by the purchaser, the purchase-money must be 
paid by his executor, out of the personal estate, for the benefit of 
the heir or devisee. 

The same pohut, and also the date of the cohtract, are material, 
when there is, first, a contract, and seccmdly, a will, or a codicU re* 
publishing a will ; since the date of the contract may alter the stftte 
of the eouitable title, as between the heir and devisee. 

In order, however, that this change may be effectual^ as between 
hdts end executort, it is essential that the purchaser should have 
accepted the title in his lifetime, or that the vendor should be in a 
ntuation to make such a title as a court of equity would have com- 
pelled the purchaser to accept 

For should the title prove defective, the heir at law of the 
purchaser, or the devisee, if any, *of the will of the pur- [*67] 
chaser, will not be at liberty to wave the objections to the 
title, so as to chai^ge the executor or administrator with the price. 
But the executor or administrator may interpose and resist specific 
performance, on the ground of a defective title, and thus keep the 
amount of the purchase-money as part of the personal estate, 
instead of applyii^ it, for the benefit of the heir or devisee, in per- 
formance of the contract In Broom v. Moncky 10 Yes. j. 597, the 
purchaser had directed the contract to be carried into execution, 
without having in his lifetime accepted or approved the title, and 
yet the executor successfully resisted the claun of having Ht^ pur- 
chase completed oat of the personal estate. But although the exe- 
cutor resisted specific performance, the derisee^ and if there had 
not been a devisee, then the heir might have paid the price, and in- 
sisted on specific performance. 

On this point various distinctions present themselves, and are de- 
serving of notice in this place. 

The effect of a contract as against the vendor, supposing the 
contract to be such as would be carried into specific pemrm- 
ance, is, 

1st, To convert the land into money, as between the represent^ 
aSioea. 

. 2dly, To rtiooke the totU of the vendor in equity ; but unless a con- 
veyance shall be made in the lifetime of the vendor, the will 
of the vendor will remain in operation at law, and tiie ^con- [*68] 
veyance must be taken from the iemee^ and the purchase- 
money pmd to the exeeuior 6r administrator of the vendor. 

On the other hand, on the part of the vendee or purchaser. 

Ist, The money will belong to the vendor, and tne land will, in 
equi^, belong to the purchaser. 

tdW, This interest in the land is devisable, and will pass under 

VoL.L— P 
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the general words, << all my real estate." — See Sutm v. Slade^ 7 
Vesey, 274, and IS Vesey, 114. 

Sdly» Unless derised by a will subsequent to the oontract, the 
right to the benefit of the contract w31 aacend to the heir. Gas- 
hxrth y. Lowthtr^ 12 Vesey, 114. 

4thlyi In either case, unless the contrary be directed by the pur* 
chaser, the purchase-money must be answered out of his personal 
estate, as far as there are assets for the purpose. 

5thly, Though the purchaser take a conveyance after the date 
of his will, yet Ins will remains operative in equity on the equitable 
ownership, unless there be a new modification of the ownership by 
the conveyance. But the will, whatever may be its language^ can* 
not transfer the legal estate, unless the will be made subsequent to 
the conveyance, or be republished after the conveyance shall he 
taken. 

In short, whaterer will tend to elucidate the title either at law 
or in equity, or may show in what manner the purchase- 
[*69] money ought to be 'applied, and if circumstances will per- 
mit, that it has been duly applied, should be stated from the 
recitals, though the recitals are not evidence of the fact when the 
iact requires proof, as often as it cannot be stated from the original 
deed, &c. and as near as may be, these circumsiiainces should be 
given in like manner as they would have been stated, from such 
deed or will, if the abstract of the deed or will could have tx^n 
given from the original instrument 

Of the 7Mtofttm, w WUmssimg Clamt. 

Amo first of Uie part which expresses the connderttfioiL 
The consideration should be stated in die abstract of eyery deed, 
either concisely or fully, according to the cTOumstanoes of the 
case ; for instance, when ^, who is the absolute owner, sells to JB, 
it is sufficient to state that in eonsideratUm of 1002. pmd to A by B^ 
with the addition, if such be the language of the deed, for tiie o6«o«- 
lute purchase^ ^c. ; but as often as some trust, or power, requires 
that the money should be paid in a special mumer, Aen that part 
of the deed which expresses the application, is to be detailed, and 
yet the statement without evidence would not prove the due appH- 
catton, unless the receipts of the trustees are to be discharges. In 
cases of that sort, the language of the clause should be fully de- 
tailed, so as to show that all the requisites of ^he trust, or circum- 
stances of the power, have been observed ; for example, in 
[*70] ^consideration of paid to the said td J9,1»y C i>, 

at the instance and request^ &c. of the said E Fy in full for 
the absolute purchase, &c. or m saHsfaction and dkchargef ^., aad 
to be held and appHtdy ^c; and in. all these and the like cases, 
the language of the deed should be ctosely pursued in the abstract. 
Also when a deed is made in c<»sideration of money payable 
out of a particular fund, as trust moneys, &c., and a trust is im{died 
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horn the mode in which the money is paid, or arises from the fund 
out of which it is taken, this circumstance should be stated in the 
abstract. 

So when a deed is made for a partkulat purposcy as 4ot docking 
and barriug all estates tail, &c. or for settling, &c. these objects 
should be noticed. * 

In general a short intimation of the professed object is sufficient; 
This clause is, for the most part, given more at length than is ne*- 
cessary for ordinary cases. 

Under particular circumstances, however, (as where a settlement 
is made for a jointure, and in bar of dower, &c.) this ,part of the 
object should be distmctly stated, especially if it be the only part 
of the deed which can be used to exclude the wife from dower. 

M\nniMl conrideraiumsy as ten shillings, and the like, should be 
noticed very briefly ; nor is it essentially necessary that they should 
be expressed in any case, except in bargains and sales, in 
which it is the essence of the deed, *with a view to its opera* [*71 ] 
tioii in that particular mode, that there should be a pecumaryy 
or at least a valuable^ consideration in money, or, a rent of a pep- 
per-oom, &c. being numey^s towrthy as distinguished from fiimd* 
iUpt &c. 

Sometimes a deed intended to operate in a given mode, may be 
defective as a conveyance of that description, but may operate, by 
construction of law, in some other mode, as a covenant to stand 
seised, or as a grant at the common law, &c. 

As often as this circumstance occurs, the consideration of mar- 
riage, blood, &c. on wUch alone an assurance by covenant to stand 
seised can be founded, should be shown ; and if it do not appear 
on tlie fiice of the deed, it should be stated as a fitct, that consan- 
guinity, or the motive of marriage, existed between &t parties. 

By the observation that it is on manriage, &c. alone, that a cove-* 
tuRil to iUmd $eited can be grounded, it must be only understood 
tiiat mich consideration is essential to its operation m this mode ; 
not that the existence of another eonndenttion, in addition to mar- 
riage, &c. will exclude this operation. From a variety of cases, it 
may be collected that a deed may operate as a covenant to stand 
seised, although it be founded partly on marriage, &c. and partly 
on a pecuniary consideration. 

Am an illstrnment intended as a covenant to stand seised, 
may operate, under proper ^circumstances, as a grant ; or [*72] 
bring faiToll^ as a bitrginn and $ale of an use. 

In this part of the deed it is also usual to acknowledge the re- 
ceipt <^ the consideration-money. Such clause should be noticed 
in tbe abstract, very shortly, except so fiir as it may show the due 
afifdieation of the money ; and when the nature of the transaction 
does, onder such circumstances as have been suggested, call for 
such specification, then the clause should be stated fully. 

In anderU deeds the consideration is necessarily presumed to have 
been duly paid ; but in reference to modem deeds, cowis of equityy 
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which, for the most part, have peculiar jurisdiction over matters of 
this sort, through the medium of trusts, rei|uire the purchaser to look 
to the receipt usually indorsed on the deed, as evidence of the pay- 
ment of the consideration ; and not to the receipt, generally con- 
tained, as a mere form, in the body of the deed itself 

The want of a receipt bv indorsement, or in a separate instru* 
ment, is impUed notice that the purchase-money has not been paid, 
and raises a question of equitable lien in favour of the seller for bis 
purchase-money, or so much thereof as does not appear to have been 
paid. 

Such presumption, it should seem, is admissible only in deeds of 
modem date ; for instance within the last twenty years ; and in 
practice there seems to be a difference arising from the form of the 

deed. 
[*73] *When a deed is expressed to be made in consideration of 
a sum then paid, the receipt is indorsed on the deed ; but if 
it appciar by the recitals, as is oftentimes the case, on a re-(M>nvey« 
ance by mortgagees, or their representatives, and sometimes even on 
sales to purchasers, that the purchase money has been paid, and 
the deed is founded on that consideration, the substantive recital of 
a fact which previously existed, is, as between the parties, conm- 
dered to be conclusive on the point, and no receipt is expected to 
be found as an indorsement on the deed ; and of consequence the 
want of such receipt does not appear to be material. 

In a case of this nature, the recital of the payment of the con- 
sideration should be given in abstracting the deed. 

Whether a lien exisU Jby reason that part of the purchasi'money 
remaku tuipajd, must depend on circumstances. 

J^rimafadB there is a hen ; and in order to show that the lien is 
excluded, there must be evidence to prove that the vendor relied on 
some other security, and had given up his right of lien. 

Whenever part of the purchase-money remains unpaid, and the 
vendor agrees to take a bond or note, or any other like security for 
the same, a few words should be added in the purchase deed when 
prepared, to rebut the presumption of a lien. 

Any form of words will answer this pur(>06e. It regularly falls 
into the order of being part of the clause, acknowledgii^ 
[*74] the receipt, and may *be to this effect, The receipt or saHS" 
faction oj which said sum of one hundred pounds^ the said 
A doth liereby acknowkdge ; and of and from the samct <i^ ^cry 
part thereof; and of and from M equitable or other /ten, by reason 
that part of the said purchase*money remains unpaid^ [or is secured 
only, and not paid,] doth acquit^ release^ and for ever discharge the 
said purdMsery his heirsy <$»c. 

Whenever there is in this clause of the deed any exjuression 
which, on the one hand, shows that there is a lien for the purchase- 
money, or, on the other hand, negatives such lien, that clause should 
be inserted in the abstract. 

3dly, The name of the grantor^ ^. 
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It should appear in the abstract who is or are named as the 
grantor or grantors ; and when they are trustees, at whose request, 
Ae. they made the grant ; and if any particular mode of execu- 
tion or attestation was prescribed, to express such request, &c. the 
clause which expresses this mode of execution, or attestation, should 
be stated. 

The rule however that wm quod dicttan est^ sed quod factum est^ 
fMpieJItir, is applicable ; and it is material to show, by the memaran^ 
dim of atUstationy that these requisites were actually and duly 
observed. 

^ Also, as often as a deed is made with reference to, and in exer* 
cise o( a pawer^ the words of reference to the power should be 
stated^ together with the circumstances of the mode of exe- 
cution aiKl attestation ; but the preceding ^observation is [*75] 
equally, indeed more, relevant to this clause. 

When there are several disHnot clauses of grants it is convenient 
and eligible to give them in disHnct clauses, to render them more 
immediately obvious. 

It sometimes happens that an abstract is so negligently prepared, 
and« written in so close and small a hand, that it requires infinite 
care, and a great sacrifice of the eyes, to select and arrange, or 
even to coUect the operation of the deed, as to the different grant- 
ing parties ; and the mode of abstracting is sometimes so obscure, 
that the precise operation of the deed is rendered very confused. 
Notiung can be concdved more distressing to the coi^veyancer, 
or, in tike result, more injurious to the client, than an abstract so 
prepared. Such an abstract never can have the same degree of 
attention^ revision, and frequent consideration, as one written pro- 
perly and legibly. 

In this part of the abstract, a common error, unless such be the 
language of the deed, should be avoided* It is that of stilting that 
it is witnessed that ^ J?, in consideration of, &c. then introducing 
the clause of grant, namely, the said «A did, &c. 

This is a grammatical error, and it corrupts the sense. There 
are two antecedents applied to the same verb ; each antecedent 
expiessing the same thing; and one of them being incompatible 
with the rules of grammar. 

*As often as it occurs, as it frequently does, that the [*76] 
name of a grantor is omiited, so that in point of fact there 
is no antecedent to the verbs, which express the grant, the. abstract 
should be a faithful transcript from the deed ; and the fact of the 
omismon of the grantor's name, should be noticed in the margin. 
It is the province of the conveyancer to judge whether such omis- 
Am be material ; and also his duty, though his attention be not 
called to the fact, to notice that the antecedent is omitted. 

In. several instances, and in particular in 2 Yentris, 141, the 
courts of law have supplied, in construction, the omission of the 
name of the grantor ; and it may be safely concluded, that the 
courts will follow this precedent^ as often as the context of the 
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deed renderB it necessary to a sound and genuiiie constraotioii of 
the several parts of the instrament^ fluit the name dionld he sap* 
plied : bat many cases may he supposed, of compound or complex 
deedSy m which it would be wtcerfdin whose name was intended ; 
and in such cases, the court would not feel themselves at liberty to 
render that certam by construction, which was, in point of mten* 
tion, and of expression, left in doubt and uneerMnly. 

When a deed is made between two parties, and in all its parts 
imports to be a grant from one to the otner, the court can seldom, 
if ever, be left in doubt respecting the intention, or have any diffi« 
culty in supplying the omission. 

Sdly, Of the (operative %ocrdi of grana. 
[*77] *Tbese wotds should be given fully; in short, all the 
words of grant should be introduced^ even though sOme c^ 
them may appear redundant, and though of liecesslty all of them 
cannot be operative. 

And when there are several clauses of grant, the words of each 
clause should be furnished, and there is a neat, correct and tech* 
nical mode of framing the abstract, so as to keep each distinct 
clause, as a distinct clause in the abstract 

4thly, Of the name of the grantee. 

The grantee or grantees should, as a transcript from the deed, 
be mentioned in this part of the abstract ; and the words of limit- 
ation which are to be found in this clause of the deed should be 
added, eiS to A Bj his heite and aeeigns ; or to .0 B, Ai9 exeetUors^ 
4Hbiiin»(ralor«, and asBtgns ; or to «d J7, and C JD, their hebra and 
euHgne; ovtoJlBj andC D, and th$ heire of A B; for as tiiis is 
a material part of the deed, and tins part of the instrument may 
influence the construction of other parts of the assurance, it ought 
to be given with fidelity. 

In various instances, this part of the deed may be operative, and 
lAs hiAeindfim njeeted as repugnant : and an opportunity ought to be 
afforded to the conveyancer of judging in what manner, and to 
what extent, decided cases are to be applied to the different opera- 
tive parts of the deed. 

In-Spyve v. Topham^ 3 East, 115, there were a lease and 
[*78] release ; the release was made * between one Thickeston of 
the first part, Topham of the second part, and Bass (a trus« 
tee of Topham,) of the third part. And in consideration of 7001. 
to Thickeston, paid by Topham, it was witnessed that Thickeston 
confirmed to Topham and his heirs, to hold to Bassy and his heirs, 
to uses which gave Topham a power of appointment, while the 
lease for a year was from Thickeston to Bass. 

An objection was made to the title, under a aupposition, that 
Topham was the releasee, or grantee in the release ; and that the 
estate for a year, the only foundation for a retei»e, was in Bass, 
'and not in Topham ; so that Topham had not any estate capable 
of enlargement ; and it was urged, that as Bass was named in the 
habendfprn only, and not in the granting clause df the release, be 
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cooid BQit be deemed the re]ea«ee; but on the euthority of 1 Insi. 
7. a. fihepp. Toueb. 76, BuUer v. £2ton, Carey's Reports in Chaiw 
eerj, 1SS» Eatle$ v^ Jjtmbert^ Alleyn, 41 ; in ojqioeition to B 
f, CkmUiTf Cro. Elis. 908, the court rejected the grut or release 
to Topham, and treated Bass, though named in the hf^endtuny and 
not in the premises, or clause of grant, as the releasee, the judges 
obserring, that the cases cited were peifeo4|||jr sa^iactory in antho- 
iWDg them to put a ooostruction on the deed, in support of it, 
which, from the reason and good senae of the tfamg, they should 
probably have done without such authorities. 

*Ca8e$ of this sort are founded cm the rule, that a grant [*79] 
will be good, although the grantee be named as such in the 
hiAetuhan only, and not in the granting clause^ 

Further distinctioDs on this point will be noticed under that di« 
▼iaon which treats of the habendum. 

When a pergonal anmuUy in fee, as distinguished from a rent-charge 
as such, is originally created, the deed creating the annuity should 
not only state the words of limita^on to the grantee ; it shodld also 
slate the words of lien or ohiigation bn the part of the grantor and 
his hars ; for instance, A jB, for himself, and hig isjra, did grant, ' 
fte. to C A nnd his heirs ; for an annuity in fee, as a personal 
cbaii^ cannot exist, unless the heirs are bound to the payment of 
it.—- Preslon on Comreyanoing, vol. 2, p. 469. 

Of Ou Iaou fat « Ymr. 

In the abetraet of an aesurance by lease and release, it is usual 
to introduce the abstract by Aese words, first gi¥nig die dates in 
the mai^n, ^* By mdmUwM of lease and reisast.^ 

@ometiaies Ame is a short reference to the lease finr a year in 
tiieimimisee; thus, in lib ocluat jpotsat^jsn, 4^. merely to show that 
the base fcr a year is recited. Tins neeital of a lease for n year 
is particnlarly important, when the lease for a year has been lost, 
or cannot be found. 

*It is alao important in deeds oi conyeyance of Irieh [*S0] 
sfMes ; nnce, by the laws of Ireland, the recitals are con- 
clnuTe avidenee of the lease for a year ; or rather, no lease for a 
year is nttde, and the recital of a supposed lease for a year, sup- 
plies its place. 

Id eonveyinces of Jmmaka eHaUsj no lease for a. year is used 
by tihe gondemen most conversant widi the laws of the idand. 

Some gentlemen have doubted whether the recital of a lease for 
a year, in a recovery deed, by lease and release, can be used against 
iniis in taUf or persons in remamder or reutsion. The gist of the 
objection is, that issue, reosainder-men, &c. are not bound by 
stfsfjjpsls; but there is strong groqnd to contend that the recital is j 

net used as an estoppel, but as evidence ; that the recntal is evidence 
•gsansl die tenant in tail ; and that whatever is evidence against 
the tenant in tail biraseU^ is evident against all persons connected 
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with him in privity of estate. It is clear ihiit a copy of the lease 
and release, or of the lease for a year, would he evidence of the 
original against the 'issue and remainder-men ; and a jSirfiort, a re- 
citsJ by a tenant in tail ol an act, as being his deed, must be the 
best evidence, next after the original, of the existence of the lease 
for a year. 

The late case of HolmeB v. jSiltftie, 1 Mad. Rep. 551, has not 
obviated the alleged difficulty. That case merely decides, that 

under the act of 14 Greo. II. c. 20, sec. 5, the recovery 
[*8I ] *sball be valid, notwithstanding the hss of the lease for a 

year, as part of the assurance by lease and release. That 
statute does not apply except there has been a lapse of twenty 
years since the recovery was suffered. 



Of the Parceli. 

It has already been noticed, that at the head of the abstract 
there should be an intimation as to the parcels to which the atten- 
ticm is to be directed. 

Sometimes, particularly when the description of the parcels is 
short, and uniformly the same in different deeds, or witiiout any 
material variation,, there is not any more eligible mode of de- 
scribing the parcels, than by giving them at length, at the head of 
the abstract, in the terms m which they ai^e to be found in the last 
purchase deed* 

But this is not convenient, when the parcels run into great length; ^ 
and it is inadmissible when the parcels are described in a different 
manner in different deeds. 

The more general plan is to give the parcels at large, in ab- 
stracting the first dee^ and in the terms of description winch occur 
in that deed ; and in the subsequent deeds to notice each variation^ 
if any, which has taken place in the names, or other material parts 

of the description. 
[*82] And as often as the abstract relates to a single *farm, 
, which was formerly parcel of a manor ; or to a close, which 
was parcel of a farm, and the farm or close passed inclusively^ 
under the general denomination, the abstract should state the par- 
cels in these or the like terms : 

AD that the manor, &c. of which tiie farm, &c. or all that 
farm of which the close, &c. mentioned in the subsequent deeds, 
is parcel. 

Another mode of arriving at the end proposed is to state in the 
head of the abstract, that the farm, &c. or close, &o. was formerly 
parcel of the manor of, &c. or &rra of, &c. 

But if the farm or close be particularly described in the deed in 
question, then the particular description should be given ; and if 
ttie farm or close in question, &c. passed under general words, or 
there be any error in the particular descripti(»i ; in each instance. 
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the genend words embracing all other manors, &c. or all other 
manors, &c. comprised in certain deeds, &c. should be added. 

Inaecuraeies and errors in the names and quantities, and even 
omisaioQs of parcels are so common, that it is prudent in most 
instaBces, in preparing deeds, to insert general words adapted to 
the case, so as to sapply any such error or omission ; and whenever 
the deed warrants such insertion, it is proper to abstract these ge- 
neral words; or at least to give an intimation, that there are general 
word« in the deed, thus : JSnd aU other mauMrs^ 4^g. which werepur^ 
^mmd by Jro^ 4*c. 

*In subsequent deeds, it will be sufficient to refer to the 
p rem i a es generally, in these or the like terms : AU iht par- [*S3] 
ceU comprised in the abstracted indenturea^ dated the and 

V dajfs (^ or, aU tluU the said manor of, . The 

and faim, called ; the said close, called 

But when any distinction is necessary, as is the case when va- 
lions parcels of Jand are included, and it is material to distinguish 
some of them from others of them ; then the more prominent fea« 
ture of distinction is the name ; and the reference should be to 
the name. But sometimes the quantity, the occupier, the local 
situation, or the like» is the distinguishing circumstance, and then 
the reference should be to that circumstance, as the said close, 
oomtaining 10 acres, or the like. 

To the general rule, that, in the abstract of the subsequent deeds 
after the first, the parcels may be referred to generally, or by a 
slight notice of them, the foUowing exceptions should be made, and 
iiCbers of the Uke nature will fall under the same consideration. 

let. If the lands in question are a &rm parcel of a manor, or a 
doae parcel of a &rm, and the manor or farm is the subject of 
description in the former deeds, then the description of the farm or 
close should be given at length, from the first deed in which the 
fiirm is separated from the manor, or the close from the 
fBoiD, and *is fully described, instead of passing under a ge*- [*84] 
aeral denomination. 

Sdly, As often as there is any material variation in the descrip- 
tion, either as to the name, the quantity, or the like, which can, by 
any constraetion, vary the effect of the deed, or elucidate the iden- 
tity of the parcels, such variation should be shown* As the said 
farm, ^. therein described as aU that farm called or 

heretofore called and now called ; or, 

as contaiming acres ; or, as in the parishes of 

&C. or, as in the occupation of or, as hamtig 

dsseendedfirom to ; or^ as haoing 

been devised by to , 

The former circumstances are more particularly important when 
they connect the modem description with the ancient description ; 
and the latter oircumstances are material only to show that the 
tide has been acted on according io the former statement of the 
evidence, of these circumstances fill up a chasm in the evidence o 

Vol, I.— O 
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the title ; or afford notice of some circumstance which it may be 
proper to investigate. 

It is too common to change the description of the parcels, by 

adapting them to the present state of the closes ; or, to substitute 

for a general or comprehensive description, a more minute, d^" 

tailed, and particular description. 

There are various modes of accomplishing this object,' when 

adviseable. 
[*85] ^Some gentlemen use the description as found in the 

ancient deeds, and afterwards add a new description, intn> 
duced by these or the like words: Which said messuage^ farm^ 
landsf and hereditaments^ are now better known by the descriptum 

Whenever this mode is adopted, it is highly expedient that a few 
words should be added, to embrace within ttie scope of the grant, 
all the closes, &c. which are known by the modem description, 
since, without this addition, the old description is the only substan- 
tial part of the deed, and no error in that description is cured, or 
inaccuracy supplied, by the superadded description. 

The words of additional grant may be of this or the like import : ' 
^nd all other the messuages^ ^c. whkh are hereinbefort mentioned^ 
enumerated^ or described by their present certainties or descriptions. 

Some gentlemen adopt a more eligible plan ; they, in the first 
instance, describe the farms, closes, &c. by their modem descrip- 
tion, and then add a reference, by way of showing their identity, 
and their connection with the ancient description. 

In this mode the lands known by the new description are the 
subject of the grant ; and the sole use of the reference to the an* 
cient description, is to connect the deed which is preparing, widi 

the more ancient evidences of the title. 
[*86] *It is always, however, a circumstance to be investigated, 
whether this application of the ancient description to the 
parcels which are purchased, is warranted by the fact 

On many occasions this averment is jadded, without sufficient 
evidence to justify it ; and the title reaUy depends on deeds or 
documents of title, of which no abstract is given. 

Unle^ the facts imperiously call for an alteration in the descrip- 
tion of the parcels, the more secure, and, for that reason, the more . 
correct mode is to adhere strictly and closely, as far as circum- 
stances will admit, to the description in the former deeds. 

But in some cases, the description must necessarily be varied, 
and new denominations introduced ; as when a particular farm is 
purchased, and it used to pass under the name, and as parcel o^ 
the manor, &c. 

With the exceptions which cases of this sort render necessary, 
the ancient description of the parcels should be retained, and as 
when dllotmentsy exchanges^ &c. are made under inclosure cu^s^ the 
lands received upon such allotment or exchange becomes subjeot 
to the title which attached and belonged to the lands, in respect of 
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\rhiob, such allotments or exchanges were made ; and the existence 
of such allotments or exchanges ought to be stated, in the order of 
the dates, and at the period when tbey took place. 

From that'period it is to be shown, that the *deeds, &c. (*87] 
are in terms comprehending these allotments. 

The omission of parcels of this description most frequently oc- 
curs in deeds of assignment of attendant terms, special letters of 
administration, and the iike« And in modern practice a few words 
are added in these and the like species of instruments, for the pur«- 
pose of bringing within the operation of the deed or other instru^ 
ment, the parcels of this description ; of course, when relevant, 
these descriptive terms ought to be stated in the abstract 

It is to (Ulotments and exchanges only under acta of parliament 
for inclosure, &c. that these observations are applicable* 

The effect of one of these acts is to communicate to the lands 
received on allotment or exchange, the precise title which affected 
the property, in lieu of which the allotment or exchange was made^ 

In exchanges between individuals by way of conveyance, or even 
by an enabling act of parliament obtained for the sole purpose of 
exchange, no such identity of title is preserved or communicatedi 
The title to the lands received in exchange, will depend on the 
deeds, &c. which concerned those lands prior to the exchange ; 
and on account of the warranty annexed to such exchanges^ 
whether made by priyate deeds between individuals^ or through 
the medium of an act of parliament, the abstract ought to 
contain the history of the title, as well *to the lands given, [*88] 
as to the lands received, in exchange ; since there may be 
an eviction for want of a good title to the lands given in exchange^ 
or the lands received in exchange. 

A title of a still more complex nature, and of greater difficulty, 
exists, when a person has many farms, held under different titles^ 
and, on an inclosure act, he receives an allotment in lieu of all these 
lands, or of common rights, affecting all these lands ; or he pur*- 
chases various allotments made to cottagers or other persons in 
small quantities, in respect of different tenements. 

Under these and the like circumstances, in order to show a 
marketable title, there ought, in strictness, to be an abstract of the 
deeds, &c. containing the evidence applicable to each tenement, 
for which an allotment was made. 

Supposing the allotment to be entire for many tenements, and 
the title to one of these tenements to be defective, the title to a 
part at least of the allotment will be equally defective ; and the in^ 
convenience and incalculable mischief are, that no person can 
ascertain the particular part « of the allotment which would be re- 
covered on eviction by reason of this defect. 

In sdme cases, titles, involving these circumstances, would be at-* 
tended with more expense to put them in a marketable state^ than 
the actual value of all the lands« 

In one instance it was reasonably computed, that there must 
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* hare been two hundred diflferent abstracts, to show the real 3tate of 
the title. 
[*89] *Id another instance, a vendor abated twenty thousand 
out of sixty thousand pounds, rather than have the contract 
rescinded, on account of an objection msisting on this defect, and 
that since the lands were not ascertainable, the court could not de- 
cree performance with an abatement 

Transactions connected with the redemption of the land^iaxj 
aometimes also involve the title, with reference to. the parcels, in 
^eat perplexity. 

. When the land tax is purchased by a particular tenant, and 
some of the lands are settled to one class of uses, and others to a 
different class of uses ; and there is one entire contract for the re- 
demption of the land tax ; for example, when some of the lands are 
held in fee, and others for a particular estate, and there ia one con* 
tract only for the purchase of the land tax of both estates ; a title 
derived under a sale, made under the powers given by the land tax 
acts, will be defective. 

It is obvious, that cases falling within these observations will re- 
quire particular attention concerning the parcels. 

In regard to inclosure acts, it would be convenient that general 
commissioners should hp appointed, enabling them, at the instance 
of the parties interested, to make allotments distinctly for lands held 
under distinct titles^ or distmct tenures^ so as to correct any errors or 

omissions of the commissioners acting under local acts. 
[*90] *And on redeeming the land tax, each contract sfaouU 
be for such lands only as are subject to the same uses ; and 
there diould be a power to commissioners, to correct misl^es 
made in this particular. 

It has happened more than once, that an allotment imder inelo- 
aure acts has been entire, and made in respect of some luids held 
foT life ; others held in tail, and others held in fee; and in the pre* 
sent state of the law, and in the absence of decisions, a title move 
perplexed, in respect of the parcels, cannot be easily conceived. 

Whenever any doubt exists whether particular lands were the 
subject of deeds which granted lands in general terms ; or by a de- 
scription now grown obsolete, the relevancy of the former deeds 
ought, in a complete abstract, to be shown by means of cotempo- 
raneous documents, as leases, assessments to the land tax, poor 
rates, &c. maps, stewards accounts, and the like. 

That the present assessment to the land tax, or poor rate^ as it 
applies to the lands actually purchased, can be traced back through 
the whole period of the abstract, without any material variation, 
will, in general, relieve the title from all doubt on the point of 
identUy. 

The advice to be given is, to compare the assessments at the dis- 
tance of eacih period of ten years, unless grounds appear for 
abridging the period. This is a short mode of investigating the 
identitv. 
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*Ib stating the duty of the conTeyancer^ it w31 be proper [*91] 
to adfert to thofe errora in the deacription of the parcela, 
which are, and those which mre not, deemed material. 

Another reason for discloung a variation in the parcels, is, to 
ernUe the porehaeer, or his counsel, to form an opinion, arhe^er 
aoeh variation can affect the validity ot the title. 

SdJy, As often as the abstract is deUvered with a view to a sale, 
or that deeds may he prepared from the abstract, the parcels should 
he stated at fiill length, from such of the deeds as are proper to 
be recited ; especially the last purchase deed ; and also, in the 
mortgage deed, or trust deed, if any conveyance is to he taken 
from the mortgagee or trustee ; since mortgagees and trustees, 
frequently, with more caution than good reason, refiise to join in 
conveying by any odier description than that which was introduced 
into the conveyance und^ which their title is derived* — Bee fihep* 
pard*s Precedent of Precedents, 160. 

4tfaly, The description is som^imes given by terms of re- 



in these instances, the terms of reference should be stated fully, 
rince they are of the essence of the description ; and a mistake in 
then would, in many, indeed most cases, be fatal. 

A austake of this sort frequentiy occurs in the assignments of 
terms, made with reference to the deed, by/ which the lands were 
previously assigned to the present trustee, or the testator, 
*or intestate ; and, on that point, the more material and [*92] 
idevaat observations have already been offsred. 

And when the miBtake destroys the essence of the description, 
so that there is a want of the certcdnty required by law, the error 
wiU no doubt vitiate the deed : but if a certainty exist, notwith- 
ateadiDg a mistake, as it does in the instance already elated of a 
eoncct reotalf and a mistake in the reference to this recital, iht 
deed woidd he supported, and have its operation* 

Also when the gruit is of a reversion or remainder, and Ae 
substance of the grant is, ** all that the reversion or remakider, 
&c. expectant on, &c." these words should be set out at full 
length, since any error in the essential part of the description, 
would destroy the effect of the grant ; for example, if the rever- 
mn or remmnder was described as expectant on the death of j^, 
when in truth it was expectant on the death of J7, then, as in point 
of &ct, there was not any such reversion or remainder, the words 
(^ grant cannot have any application, and will for ^at reason fail 
of effect 

The mistake, however, of calling a remainder . by the name of 
a reversion, or a reversbn by the name of a remainder, is not ma- 
terial ; for a reverrion may pass by the name of a remainder, or 
t amveno ; as well as by its proper denomination. 
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[*9S] '^Of general words : exeepHan^ and the clausee ^ reversion^ 

eetate^ deeds. 

When the terms of description are of a general nature, as^ 
< all that farm called A,' so that a question may arise whether it 
extends to certain lands reputed to be parcel of the farm ; and a 
reliance is placed on the clause of general words, granting <*-all 
messuages, &c. or all out-bouses, closes, &c. parcel, &c. or re- 
pnted parcel ; or held, used, occupied, &c.'^ this clause should be 
abstracted fully, as it may tend to remove doubts which otherwise 
might exist. 

This is more particularly the case when a farm is enhaiged by 
the addition of certain closes, which had formerly passed by cer<* 
tain names, and a distinct description ; and this description is sunk 
in the general denomination of the farm, &c. ; so that those par* 
ticular lands cannot pass, otherwise than under - the general 
denomination of the farm, or the general words, which embrace 
all closes, lands, &c. held with the farm, or reputed parcel, &c. 
thereof* 

And sometimes it may be even necessary to add an abstract of 
old leases, or the like documents, to show that there has been 
an unity of occupation ; and to give evidence, by affidavits, to 
support the fact, that the closes have been deemed parcel of 

the farm. 
[*94] Some observations have already been offered *on the 
subject of general words, containing the clause commonly 
called the sweeping clause. 

This clause should be added as often as any md can be derived 
from it ; so as to remove a difficulty respecting the parcels, as that 
difficulty may arise, either from an error in the descrq>tioD, or 
from a want of sufficient identity ; or from any other cause which 
raises a question of defect, which may be supplied i>y such ge* 
neral words. 

But in a well prepared abstract, no more parcels should be in* 
troduced than those which are materially relevant to the title to be 
considered ; and if one abstract be made for the use of divers 
purchasers, the parcels which are purchased by such purchasers 
respectively, or by the purchaser for whose use the particular ah* 
stract is delivered, should be pointed out by marginal observation, 
or by some other notice ; and this observation is equally ap{dicable' 
to each deed, &c. 

In abstracting clauses which contain general words, the attention 
should not be drawn to more parishes, townships, &c. or other 
terms in the deeds, than are relevant to the parcels, as to which the 
tide is under consideration ; for example, when the abstract con* 
cems lands in Tunstall only, the form should be, ***And aU 
manors^ 4^c. messuages^ farms ^ lands and hereditaments, in seo&rai 
parishes andplaces therein mentioned, cmd among them TunstaU.^^ 
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*It would be a great accommodation to the conveyancer, [*95] 
and promote the despatch of basmess, that this observation 
shoiud i;pceive attention, and be introduced into general practice ; 
and the practice should be extended to all similar cases to which 
die observation can be applied. Nothing displays more attention, 
or more skill on the part of the solicitor. 

And in this place it may be properly noticed, that in preparing 
deeds oi extensive property, with general words, either naming the 
several occupiers or UnaniSj or the tawnihip$ or parishea in which 
the lands are utuate, it is usual, with gentlemen whose experience 
has taught them the value and utility of such arrangement, to^name 
the occupiers, thq tenants, the townships, the parishes, &c. &c. in 
a^l^habeUcal order. And the adoption of this practice cannot be 
too strongly recommended. 

The exception also, if any, in the deed, out of the parcels, should 
be noticed, as far as it is relevant to the parcels to which the ab> 
stract relates. 

The clause of the reversion^ unless it contains special matter, as 
the apportionment of rent, or the like, ought to be noticed only 
by a short reference, in these or the like terms, < ami the rc- 
venion,* 4^e. 

^ The like observation is equally applicable to the clause of * aU 
the oetaU^ with the exception, however, that if from any 
error in the ^habendum, the estate is not well limited by [*96] 
that clause, and consequenfly the clause of all the estate - 
may be the efficient and operative clause of limitation, the language 
of this clause should be fully detailed. See Jerrnyn v. OrcAmi^ 
Show. Pari. Cases, p. 199. 

But althoi^ph the clause of * aU the estate' import to grant all 
the time or ownership which is in the grantor, yet it is now, in op- 
position to the current of the earlier authorities, decided, that tUs 
dause does not exclude the power of the hiAendum to give a par« 
tial interest by way of underlease : for the effect of the grant and 
habendum, collectively taken, are to demise the land and all the 
estate, for a term of years, so that there is not any repugnancy or 
inconnstency. See Earl of Derby v. TaylcVf 1 East's Reports, 
502. The point decided in this case, differs from the long and 
much controverted point, raised in Jerrnyn v. Orchard, 

In the latter case the habendum uas voidy and the court would 
not suffer a void habendum to defeat a grant which was complete. 
In that case a term was granted. Habendum from and after the 
death of Thomas Jfkholas. This habendum, for a reason purely 
technical, and which merits reconsideration, could not operate ; 
and as there was a grant of the redded leascy the court decided that 
the habendum might be rejected, and the granting words retained, 
JJt res nugis vaUai^ qtutm pereaL 

*Tbe clause granting all deeds, &c. should also be no- [*97] 
ticed only by a short reference in this or the like form, ^nd 
all deeds, ^c. 
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Of the Habmdwn. 

Whciv the babendam is correctly firepared^ it htt irordsof reft^ 
fence to the parcels, and names the grantee, and limits the estate. 

Supposing the babeodum to be correct, the common practiee, in 
reference to the parcels, is to give the effect of the tiabendum dins, 
7b hold the $ame uniOy ^. But as often as the habendum is imartf* 
ficially penned, by omitting some of the parcels in the eniuneimlion, 
or reference to them, this variation should he noticed. 

Sometimes also there are different ckmsee ofhaket^iem. 

In these and the like instances the fiarcels enumerated in the dif^ 
ferent clauses should be specified, so as to show that the terms of 
reference are correct, and what are the operations of the differeiit 
clauses. 

Sometimes also one person is named as the grantee in the premi' 
ses, and another in the habendum. In general the grant will ope* 
rate, atid the habendum be rejected. 

But under drcumstances, as already noticed, the ludiiendum may 

be retained, and the name m the grant rejected ; as where a lease 

was to a/S, and the release to B ; habendum to A ; under these and 

other circumstances, which manifested an intention that A 

[ *98 ] should be the grantee, the ^grant in the premises was bekl 

inoperative, and the lutbendum was allowed to be effectoai 

So when a feoffment is made, the livery would probably deleiw 
mine the opermtion ; for example, the charter has a gitint to«ff, ha^ 
bendnm to JB : If livery be made to .0, he wonld be deemed the 
grantee. On the other hand, livery to B would determine the courts 
Id decide that the deed and livery were an effectual conveyance UxB* 

In the case of jSjpyve V. TofilMfiMn. 3 East, 1 16, the dWculty waste 
reject the grant, and to retain the habendum. Had the grant been 
correct, and the habendum repugnant, no difficult would have ex«- 
isted ; for it is established by aiany authorities, that when there are 
two clauses in a deed, and one of them is repugnant, the latter she! 
be rejected : also that a grant may be good without an habendum^ 
so that upon a substantive case of a grant td «i9 and his heirs, baben* 
dum to B and his heirs, independent of other circumstances, the 
grant would be retained, and the habendum rejected, in a case 
which occurred in practice the grant was to K and H and theur 
heirs, habendum to Cross and his heirs. So that on the general role 
the habendum, and not the grant, was to be rejected ; the livery also 
was made to J^and ff, and this circumstance showed they were, in 
point of intention, to be the grantees: for livery, it is to be observed, 
is the essential part of a feoffment. Had the livery been made 
to Cross, instead of £ and fl, that circumstance would hare 
[«99 ] ^brought the case within the reason of Spyfet v. Taphmoj 
and have determined the construction of the deed, bv leaduig 
to the conclusion, that it amounted to a grant to Cross and bis hdnu 
As in effect the grant was to K and H and their heirs, to uses, the 
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habendam to Cross was rejected : thus the uses arose from the sei- 
sm which passed to K and H. 

In this part also of the abstract the name of the grantee or gran* 
tees should be added ; and when there are any words of modifica- 
tion, severing the tenancy ^ these words should be faithfully abstract* 
ed, or rather transcribed. 

The loonb of UmUaHon also should be fieuihfully giren^ and rather 
ffdly than concisely. 

• And as a deed, operating under the rules of the common law, 
may be vend, because it limits an estate of freehold^ to eommence tti 
/miro, the words which suspend the Kmitation or operation of the 
grant, quo ad the estate, by limiting the same to commence at a fu- 
Ittre time, should be added. 

•'• Let it be remembered, that an use or a trust, or a term ofyearSi 
or a raU, on its creation de novo, may be limited to commence in /«•* 
turo. [Essay on- Estates, ch. Freehold.'] 

In a note by Mr. PoweU to his edition of Wooi^s Comfeffandng, 
the law, as it regards the learning on the habendum, is given with 
great accuracy, and in a very neat and compressed fbrtti, and isde- 
e^MTvii^ of particular attention. 

^Connected with, this sul^ect, and belonging to it, is the [*tOO] 
impOTtant learning of remainders, of contingent remainders^ 
and tfie various consequences to which contingent remainders are 
subject 

Remainders are in abstracts generally introduced by that wordy 
unless the remainders are Bmited by words of contingency. 
' The abstract should always state the words of contingency by 
which contingent remainders are limited. 

Tliere is scarcely any learning connected with the forms of deeds 
srfaicb requires more attention than that which concerns thedescrip- 
Uon of fAe parcels, the rules regarding die exception of pareel^ and 
tlie repugnancy between the grant and the habendum. 
: In detailing the duties of the conveyancer an attempt vrill be 
Burie to collect the rules of law applicable to these several heads. * 

Of the Reddendum. 

This clause should be stated icery briefly, except in two cases, 
viz. 

Ist, Where the rent is reserved in some particular manner, and 
a question may be raised on the validity of the reservation* 

Sdiy, Where the rent is the subject of the title to be considered, 
and the deed is abstracted for the purpose of showing the creation 
of the rent 

^In these and the like cases the abstract should be full, [* 101] 
so as to give all the particulars which may be material. 

Widi these eseeptions it is sufBcient to show the quantum of rent, 
and the stated times of payment ; and also, if such be the fact, that 

Vol. 1 H 
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the rent is to be clear of deductions for land (nar, or of sQ deduotites 

generally. 

Of the Declaration of Uses. 

As often as a conveyance is made to a lAan and bts belrfi to the 
use of bim and his heirs, so that^ in effect, he takefe by the rules of 
the common law, the- declaration of use has no other effect ibM td 
exclude a resulting use ; and in abstracts, the limitation of &e es* 
tate^ and the expression of the use» are, under theae cirfenmstakioes^ 
consolidated mto this form, To hold the same, fte* wUo dud to tte 
ueeefihe said «d B and his heirs. 

This mode of abstract is also observed in iqipUcation to freehoMs 
for Ihre^ when the expression of the use is a mere echo of die Umlta- 
tbli of the estate ; for in assignments of estates for lives txi a ]hu> 
chaser, to trustees v^ho are to retain the estate, the grant, ^t tb&m 
the aarignment, is generally made to and to the use of the granlfees 
during the lives. 

But observe, that when the grant or assignment is to and to tiie 
use of the grantee, no further uses to be ekeented by the 
[*tOB] statute are admissible. Of course, when the ilses are to * be 
declared to govern the legd estate, tiiere should be a mmftt 
grant to the grantee, lus heirs, &c. to the intended uses ; and the 
abstract of a deed, so penned, should show the uses distinctly from 
the legal seisin. 

«/9, tenant for Kfo, made a gtant^ with liveiy, to «d; and to his 
heirs^ hab^Mfaim to Ji, and his hrirs, to the use of «/3, and his Mrs, 
for the life o(A. Jenkins v. Fotmg, Cro. Cba. 89Q. 

Oil these Acta a question arose whether there was a forfeilare. 
It was atieropted to support the conveyance as a grant for life bnly^ 
and aa on ^at account exempt from the right by ftitfeitnf^% Tke 
ground taken was, that the grant and the use were parts of thie 
saine limitation, so that, in effect, there was a grant only for the life 
of A; but it was decided, that the grant was distktfDt fnten the tes» 
and that the grant with livery passed the fee ; and that the forfeit- 
ure was not saved by confining the limitatbn of the use, which was 
a distinct clause, to the period of the life o(A. 

This mischief would have beeo avoided had die habendum been 
to and to the use of the grantee and his heirs for the life oiA; for 
in this mode the use would have formed part of the lititftatfon of 
the legal estate. 

A like error sometimes occurs in levying a fine aar eonceiMnint 
in fee, or sw cmiuzanee de droit came ceOy &c. when the edMMtr has 
merely an estate of freehold. It is in vain that the deed 
[*IOS] of uses treats the conuzor as tenant for *Hfe ; for thon|(h to 
some purposes, the fine and deed of uses are partsof the 
ciarae tosuranoe, there is not any reason to txftd that the Mile 
woaJd ha afiplied taa case of this description. 

And yet where a grant was made to a man and hisheirS, hahen- 
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ditm to bim and his heirs, to the use of the heirs of hi^ body, the 
court held the habendum and the use to he part of the same Umita* 
tioo. 

As oSien as the declaration of Use is to operate distinetly, through 
the medium of the statute of uses, it governs the legal title, and ^ 
uses should he given fuUy, at least so far that the precise state of 
the title may be collected from them. 

As titles more frequently turn on limitations of use than on any 
other pavt of the deed, it will be right to consider this part of the 
abstract with particular attention, and to give some directions, by 
means of which abstracts may be prepared with accuracy. 

These observations are equally applicable also to limitations of 
use ia wills, and for that reason should be read as equally referrible 
to them. 
' In every limitation of use four circumstances are to be considered ; 

Ist, The time at which, and the circumstances under which, the 
use is to arise. 

Sdly, The person in whose favour the use is limited. 

Sdly, The duration of the estate, as expressed in the limita- 
tion. 

*4thly. The words of modification, which regulate the [*104] 
order, or manner of the enjoyment. 

The time at which an iise or estate is to commence, is for the 
most part expressed in the words by which the limitation is intro- 
duced. 

This is more particularly the case, in introducing Umitaticms by 
amy of reasdnder, and on the creation of future springing, or shifting 



Ih deeds to opemie by the rules of the common law, a grant of 
mn estate to commence in future, is void, because it places the ficee- 
-bold in abeyance. 

Bmi in wQIs, imder the learning of executory devises, and in con- 
▼eyanoes to uses, under the learning of springing uses, the estate 
may commence from a future day, or from a given event ; so as 
sudk evenit fall within the rule prescribed against perpetuities. 

The language which expresses this future use or estate, and also 
the language which limits a contingent remainder, should be fully 
and fidtiifiiUy abstracted ; and the more special are the words by 
which the limitation is introduced, the more full and correct should 
be tiie statement of these words.^ Clauses which are expressed in 
a speeialmanner, or which have a more than ordinary portion of 
hngvage to denote the intention, require to be particulaily detailed. 
The construction must be made on the whole clause, and the in- 
tendon .collect^ from, uid consequentiy the rules of law be applied 
to, every part of tiie clause. 

•Voliire uses aie denonunated from the circumstance, tiial [* 1 05 ] 
tiiey giive istoresis to arise at a future time, or on an event ; 
and when they are to arise on an evemt, or contingcpoy, they ff^ 
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under the denomination of contingent uses, and in some cases can* 
tingent remainders. 

But sometimes there may be a future use, which is neither a re- 
mainder nor contingency) as in a couTeyance to A and his bdrs, to 
the use of B, and his heirs, from and after the 29th day of next Sep- 
tember. This use is not contingent, nor is it a remainder : it is a 
future or springing use. No use will arise till the limited period ; 
and in the mean time the use of the fee will result, so that the origi- 
nal settler or grantor has a fee determinable when this future use 
shall give a vested estate. 

Such future use, while it remains in its executory state, is devisa- 
ble, of may be released, or may be bound by estoppel, or may be 
extinguished, or may be the subject of a contract, or agreement in 
equity : but an interest, under a future use, while it remains execu- 
tory, cannot be transferred by a common law conveyance. 

Besides, when the first use is future, all the other uses, depending 
on the same, are, except in very particular cases, arising from spe- 
cial regulations, also future. 

Hence the importance of stating all circumstances which may af- 
ford any information respecting the nature of the use, and the con- 
tingencies on which it depends. 
[*106] *Al80, whether a remainder is to be deemed vested or 
contingent, roust depend on the language or terms in which 
that limitation is penned, or the object in whose favour the use is 
expressed. 

An use may be contingent from various causes : 

lst| Because it is limited expressly on an event which may or mag 
not happen, as the death of w9, in the life-time of B ; or the payment 
of a awn before a given day ; or the payment of a sum by B; since it 
is uncertain whether he ever will pay. And here note that if the 
Jiayment is to be fry B or Aie ^evre, there must be a limited 4irae, or 
the use depending on this contingency will be too remote, since the 
payment may not be made within the period prescribed by the rule 
agamst perpetuities. 

So an interest to commence from the return of C firm Rome, is 
contingent, for he never may return. 

In fldbort, an interest is contingent, as often as in terms, or in con- 
struction of law, it is limited to commence from an event which 
may or may not happen. Also an interest may be contingent^ be- 
cause it is limited to commence at a time (as the death off), which, 
though it necessarily must happen, will not certainly happen during 
the continuance of a particular estate, for the life of some other per- 
son than B. 

Thus, if «d be tenant for his own life, and a remainder is 
[*107] limited to C, from and after the *death of £, this remamder 
is contingent, because «A may die in the life-time of B; in 
other words, the particular estate may determine before the re- 
mainder is capable of vesting. 

Bo if d be tenant for his life, and a remainder is limited to C 
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ftom and afier.ihe deaths of A and B, the remainder is» for the 
flame reason, contingent, because A may die in the life-»time of B^ 
and the remainder of C cannot, consistently with the latiguage of 
the gift, ti^e effect, as a vested interest, until the death of B. In 
short, the remainder will be void if A should die in V% life-time. 

These ciHiclusions arise from a rule of law, that a remamder 
most vest during the continuance of the particular estate, or so in- 
skMle that it determines, or the remainder will fail of ^ effect. 

These are contingencies, therefore, by implication of law, arising 
from the nature of the limitations, and their legal operation. 

Those gifts are not contingent in themselves. They are only 
contingent with reference to the law on remainders, that B must 
die in the life*time of A^ to give e&ct to the remainder. 

This shows the necessity of distinguishing accurately between a 
remainder and a sprii^^ing or future use. For if lands be conveyed 
to .d in fee, with a substantive independent use to C, after the 
death of B, this is a future but not a contingent use. It is future, 
because it is to wait for effect untS the death of B; but 
it is not contingent, because B wOl certainly die; *and [*108] 
the future use unU^ in construction of law, certainly take 
effect on his death. 

And there would not be any inaccuracy in treating this as a con- 
tingent use ; smce in point of law, it depends on die contingency 
that it shall not be released or destroyed before it can take cSfect ; 
and all that is necessaiy is to distinguish it from contingent uses 
bemg remainders, as far as such contingent remainders are subject 
to be destroyed by the determination, tortious alienation, surren- 
der, merger, or forfeiture of the particular estate. 

But every interest, which is limited to commence, and is capable 
of ccNnmencing, on the regular determination of the prior particu- 
lar estate, at whatever time the particular estate may. determine, is^ 
in point of law, a vested estate : and the universal criterion for dis- 
fSy ^iahmg a Contingent interest from a vested estate, i% that a 
contingent interest cannot take effect immediately, even though the 
former ettaite were determined ; while a vested estate may take 
effect immediately, whenever the particular estate shall determine. 

Hence it often happens that a Umitation, expressed in words of 
contingency, is, in law, treated as a vested estate. 

The obvious examples are. To the use of .4 for life, and if A 
shall die in the lifetime of £, to the use of £ for his own life. In 
this instance the estate of B is vested. The reason of this 
partiealar case is, that no more is expressed *than is im-. [*109] 
plied by law, since he could never take in the order of 
limitation, unless A should die in his life-time. The rule which 
governs this case is txpn»m eorum qwt tadte msuat nUiU apenUwr. 
But if the limitation to B had been to him for years, or for the life 
of C, or in 4ail, the rule would not have been applicable ; and of 
consequence, the remainder would have been contingent 

On a teeesA occasion a curious question calling for the application 
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of tbb rale arose. Landls vere linitod to <A fer iifii ; and if A 
should die in the life-time of JB, bis iateiided wiie, to the use of tba 
wife for Kfe ; and after the death of the aurvivor of A aod B^ !• 
the use of the heirs of the body of Ji, to be begotten by A. A 
gentteman of great eminence and experienee cmisidered B aa rin- 
ply tenant in tail, and her interest «s tvnKmf^wk. He eonstrued the 
sevemi limitations as if an estate tail had been ^ven fay one entire 
clause. On the other hand, it was contended, that the seferal- 
Kmiiations were to be constnied separately and distmctiy, so diat 
B had a vested estate of fiwehold, which connectedf* itself with, and 
drew to itself, under the rule in fibelltT's case, the benefit of the 
liautation to the heirs of the body of the wife, aa a vested estate 
tail. No decision has been obtained on a case thus eircomstanced. 

Als^ if an estate be limited to the use of A^ and the heirs of his 
body, or is devised to A and his hws, and if A shall die 
(^110] without heirs *of his body, or issue of bis body, to J9, 
though these words express a contingency, they do Bot ans* 
pend the vesting of the limitation in remainder. They merely de* 
s^ate the time at which the remainder is to oommeiioa in posses* 
sion. The consequence is, that the remainder is vested, rfaee it 
may take effect on the determination of the particalar estate, at 
whatever time that estate shaU determine. But if the Unalati<m 
over had been introduced by these or the like words : If A dMdl 
die witbottt issue in the life-tigie of B; or if any other contiDgeMy 
had becQ expressed, uncomfteoted with the a^aal deternHnation of 
the prior estate, then the remainder would have been contingent 

In some instances a limitation over may cause a prior gift to vest 
the interest, while, without aueh limitation orer, the gift woidd baare 
giaeo % eonitingent interest. 

Thnf, a gift to ^ ami M# &dr«, oX Al» agt of tuenlff'me yaan^ or 
wben he shall attain that age, gives a ccmtingent interest. (Graiiit*s 
case, le Sep. SO. Golds. 107.] 

But a limitation over, or substitution, in case A should die widar 
twenty-one, would give to the former liimtation ^e constmctioB 
and consequent e&ct of passing a vested interest {Edwwrdg v. 
Hmmmtdy 2 Show. 398. 3 Lev. 183. Doe v. JV^tosK, I Mauk and 
Selwyn, 337. BroomfieU v. Ckowder, I New Rep. SIS.] 

In this place also, it is to be observed, that o more remaU 

[*lil] remaindir may be vested^ aUhougk *a more tmmedtale re- 

mamder hy tsay of parU^dar eetaU is conHngentj provided 

the estate of freehold on which it is made to depend, is limiled by 

way of present estate, so as to confer a vested interest. 

When a remainder in fee is limited on a ccmtingency, tiien all 
subsequent lisutations by way of altemate, or aubstitoted, renain* 
dors, mast necessarily be eonting^t 

8o if one limitation is too remote, all other limitations by way of 
remainder must necessarily be too remote. 

But in wins, or conveyances to uses, a subsequent clause may 
introduce a vested esjtate, to fill upidie chasm or intcrvel daring 
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wbieh tbeit is to be taj iwipense or ftbeyance* Bcttduary daiMieft 
ia wills freqoently give a Tested remainder, to remain in force* until 
defeated hj the testing df a cotitiogent remainder in ibe ; and it is 
observable, diat tbii remamder passes to tl|e devisee, and in most 
JDstaacesb vmder general words^ instead of descending to tha heir» 

This remainder is immediately expectant on the particular es* 
Mt ; and yet the oontiagenl limitation operates as a remainder, 
lad may be destroyed ; at leasti such is the opinion which obtains 
in mraotioe, even while tibe residuary devisee has the like interest 
as the heir would have taken, if this reversionary interest had not 
been devised 

This is a jiecttiiarity in law, introduced by "^the leaniing [*11S] 
of will% and of uses ; namely, of a particular estate, and 
i remainder in fee, and the remainder in fee liaUe to be divested 
by another estate, though a fee, to operate as a remainder. Another 
paenliarity isi the operation of the oontingent interest, as a remiun- 
«er# and sol as a shifiittg use, or executory devise^ and its liability 
to destruction as a contingent remainder. 

fiaoiainden also may be contingent, becatise they a^ limited to 
aperson unborn, as to the first son of .^^ who has not any son i or 
bcoaMse the aetaon is not ascettiined as the somvor of seitral 
pMadiiSi or Oe hibits, as parcfaasers, of a ^rson who isja bmng^ 

In short, to simplify the idea of a contmgent remainder, it Is 
Irtttar te aajr gewrally, it is a remainder, to take effisct on an etent 
Wbiekasay not happen^ end to add, Aat a remainder may be coa« 
tingeail froi* eitbet eC two aauscs : 

lati Bettaaae it is to take effect onan eveitt which is ex]ffeaied. 

Sdly« ficeaMBe iit is ta take effect oa an event implied by law. 

Under the, first class may be ranked all MttaaiBd«ra v^eh ttre 
iienitod by wowb of cototingeacy; ai^ 

if^Toitf forfife; and if he sboaid die Oder twe]ityi4>ne, to A 

Sdly, To4i9 till ha rixwld return from Rome, and after bis retmti 
to£L ^ 

"^By way of contrast to a foraier ease, observe, that Ae {*1 18] 
Woeia ^ tBl he shidl retam fesm Rome,'* form the mea* 
awre of Am estate, and not, as in dial iatttance, raise tike fuestkm 
whether the first gift ia er is not on a eontiageaey. Tims two 
cases i^iparendy similar, are, in reality, difierent. At the same tiaw 
it is a oMorions fkety thatdie case of Httmmmd v. JSSdtaerilr, and 
the odier decimons of that class, are considered as cases am gsne- 
m; BB d$ci8ion8i whidi proceeded from refinement, to support gifts, 
ifnder dreumstaiioes of apparent hardship, ratlier than from esta- 
blished rwks. 

Under the second class may be ranked ail . estates wliich are 
Bmitad; 

let, 1V> 4 peteesi mt trnmiaimed. 

MHy, To a peiaon mi in bdmg^ 

Sdly, To those who have no pre$mt capacity, as a corporation 
daring the vtacaucy of a mayor, &c. Or wMch may fail of effect. 
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beeaiue.the particukir estate may determine before the remainder 
can oommence ; as, 

1st, To A for Ufe, and after the death of J9 to C. 

Sdly, To j9 for life, and after the death of wf and J? to C. 
Or which are to take place only in case a fee, prcTionsly Umited on 
a contii^ency, shall not vest 

These observations demonstrate of how much importance it is 
that the abstract should be full and correct, in stating all 
[*1 14] words which may *raise the question, whether an estate is 
vested or contingent. 

Except in special cases, falling within the scope of the obser- 
vation already made, the common form of absteacting deeds is 
sufficiently correct ; thus to A for life, remainder to J? in taO. 

Contrasted with remainders, are limitations iy Mftlmg um, and 
some spiecies of executory detfUe. 

It is the nature and essential property of a remainder, to take 
effect upon and after the regular and proper determination of a 
prior particular estate. 

Remainders owe their operation and effect to the rides of the 
common law. 

A remainder would be void if it aimed at the determination or 
avoidance of the particular estate, before it had completed the 
measure of its time. 

So a remainder would be void if it left any intervid between the 
determination of the particular estate, and the commencement of 
the renudnder : as in the example of a gift to A fat life, and 
from and after the death W A and one day, (without limiting 
any estate for that day,) then to J?. As^ is to wait for the expi* 
ration of the day, the remainder is v(»d. 

But a limitation by executory devise, or by shifting use;, may be 

good, althou^ it is to defeat the particular estate, or prior 

[* 1 1 5] fee, wholly or in part ; or is to leave an interval between *the 

determination of the particular estate, and the commence* 

ment of the estate which is next limited. 

Clauses for ehiftmg the estate from one branch of the ftmily to 
.another; and all conditional limitations by executory devise, and 
shifting use, and all estates arising from the execution of powers^ 
operate either by way of executory devise, or of shifting use. 

On these important topics it will be necessary to enlarge in a 
future page. 

Of the person to whom the Imitation is made. 

All that is necessary to be observed on this head is, that the ab^ 
street should give the description of the person in the same terms as 
tins description occurs in the deeds. 

This is more particularly important when the person who is to 
take IB designated by special terms ; as the children of A living at 
bis death, die first-bom son of A who shall attain twenty-one, or 
die like. 

In all these and thd like instances, every part of the descriptioii 
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is diaiterift], and should be gitren at lai^e. The more special tbe 
eiTGamstances of description may be, the more incumbent it is on 
the Boheiiors to take care, and for iht conveyancer to require, that 
the abstract riioald contain a fhll and faithftd transcript of this part 
of the deed. 

douetf mes also the i^onstnietion of the words of express limita- 
ticto is inflttcsneed by the context of the deed or will, and 
inote pSTtienlarly *by the daose introducing the limitiltion in [*1 16] 
question, or by tfie clause which introduces the next estate^ 
«ir l9T ^onie proviso of shifttng or springing tise. Bach such elause, 
tt often as it can materially vary the construction, should also be 
l^ven at length. 

21 the duroHonofthe estate. 

llie dut^tbn is moirked sometifAes by the terms wMeb are de- 
seripttve of the persons who are to take as the hein of the htni^f 
when these words are used as words Of purchase. At other tfanes 
by words of smetadded UmiiaHon, as to the heirs (tf thh b6dy, Hhd tht 
heb^ fimdU of their bodies^ or the like, or to the first son, aikd iBe 
heirs fttaUy or hebrs of hie body^ &c. 

In abstracting words of limitation, marking the duration 6f the 
estate, it is very eommon in practice to give theit eflbet^ faistead of 
stating the terms of the deed ; thus, ' to ^ for Kfe, remainder to B 
in tail ; remainder to the first and otbef' stifiS of B sIfeeesiAvek in 
tail, remainders to the daughters otAhk tail, idib eross-retnamlers 
between them in tail, with remainder to tS in fee.' 

Nor is there any decisive objection against this praetic#^ when 
the eonstruetion, vttA consequent effect of a de6d,«re so cImt imd 
indispntable that no doubt can exist on the effb<$t. Btit when a 
deed or will is abstracted hi thSs mode, it is particularly toettinbent 
aril thfe solicitor for the purehiiser to tilke eare that the effect of the 
linilcation is coirectly ghreh in the abstract 

*And it to iihrays mon^ satisfactory ttf the convSyanc^t to ["^l 17] 
Imfm the wdrds of Hmitatbti^ Aiat he may judge of thehr 
OfMMiottj ahd draw the conelnsioii for himself: and cotinsel, li6w- 
eirer irksome it may be to lum ; and it is truly irksome, iSiould re- 
quire the langtifiege of the deed, w3], kc. to be set forth« wheiiever 
he has reason from the structure, the form, or the langtiage of tbe 
abstracti to suspect the competency of the solicitor to give a cor- 
rect statement of the effect of the deed or will. 

There are a few points falling under this head which deserve to 
be particularly noticed, since abstracts are, in these particulars, 
frequently made without sufficient attention to accuracy. 

lit. The use, and the estate to serve the Use, are sometimes 
blended by mistake. A conveyance is stated to be < to iind to thi 
mt ofJl in fee, to uees^ &c.' while, in fact, the deed is Correct, and 
flie conveyance is made to A in fee fs tcsss; so that the uses are 
ttecufled by the statute far transferHng uses into possession, and 
Aol etposed to the objectiOB of being uses on an use in «i9> and, for 
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that reason, trosts in the second degree, on which the statate can- 
not operate. 

2dlf , In abstracting marriage settlements, it is not an uncommon 
mistake to distribute part of the clause, expressive of the use, to 
the limitation of the legal estate. 

Thus the habendum is stated to be to j9 and his heirs 
[*118] from amd after the marriage; thus ^incorporating part of the 
use, limiting the estate to the settler and his heirs till 
marriage. 

A common law conveyance, which suspended its operation tffl 
the marriage, would be void, as limiting an estate of freehold to 
commence tn/uttiro, and as placing the freehold in abeyance. [Essay 
on Estates, ch. Freeholds.] 

This inaccuracy should be avoided ; the form may be to «d and 
his heirs; To uses, to take effect after the solemmzatum of the ,mar^ 
riage, viz. &c. then stating the u^s. 

. Even this form would not provoke inquiry, since the limitations 
would be good, as future springing uses, even though there were 
an omission of the usual limitation to the setUer, and his heirs, or 
uses to the like effect. 

But as often as the limitation of an use till marriage is inserted, 
the correct form of the abstract will be. 

To the use of B and his heirs till the marriage^ and after the 
solemnization of the marriage. 

Then, 
^ the use of &c. &c. 

Some gentlemen state the uses thus ; < to .iS, till the marriage, 
remamder to the use of,' &c. 

Every person understands the sense of the word remainder thus 
used. It is, however, in a technical sense, inaccurate. For the 
limitations after marriage are not remainders. They are to operate 
by way of shifting use, as a substitution for the fee limited to the 
settler till marriage, should that fee cease by the marriage. 
[*119] *3dly. In various instances, though the will depends on 
a power which has defeated aU the uses and trusts, yet the 
uses and trusts are stated as if they were relevant to the history and 
deduction of the tide. 

S5 many of them only as may show the right to' exercise the 
power, are necessarily, or indeed properly, stated, when the title is 
rested on the power, and the appointment exercising the powerl 

But when the sale, or appointment under the power, has been 
questioned, or its validity is doubtful ; or when there has been a 
confirmation by the persons who would have been entided, in die 
event that the power had not been exercised ; then the ulterior 
uses, as far as they are relevant to the title, are, with great pro- 
priety, to be inserted in the abstract. 

So when there is a power of appointment, and. limitations over in 
default of appointment, and the tide has been completed under the 
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power ; it is not, except under such circumBtances as are already 
noticed, necessary to state more of the ulterior uses, than give 
estates or interests to the person or persons under whose appoint- 
ment the title is derived. 

4thly, It is common to say, < with remainder to trustees for sup* 
porting contingent remainders ; or remainder to trustees and their 
heirs for supporting contingent remainders ;' this particularly, when 
the limitations are of legal estates, suggests an inquiry, 
whether the fee *may not be vested in the trustees. See [*120] 
Doe y. Mfarrisy 7 Term Reports. Compere v. Hkks, ib. 
and consequently the ulterior interests are not merely equitable^ 
inslead of being legal interests. 

As often as the fact will warrant it, it should be shown that the 
fimitation is to the trustees, and their hehrs during the life^ ^c. Or, 
if the onussaon of the words durmg lifty ^c. be in the deed itself, 
the abstract should be so given by marks of quotation, or with a 
marginal observation, showing that there is such an omission in the 
deed ; or the ulterior limitations should be stated, if there be any 
firom which it may be collected, that by the context of the instru- 
ment, and the construction of law, the former limitation is merely 
for life, as by a repetition of a like limitation to the same trustees, 
as in Doe v. .ffiefcs, 7 Term Reports, 433 ; or by the limitation to 
them of a term of years, as in Cwrtie v. Price, 1 2 Vesey, 89. 

In these instances the subsequent limitation showed the intent, so 
that the former estate must, in order to preserve consistency, be 
merely for life. See Shapland v. Smithy 1 Bro. C. C. 75. 

5thly, In abstracting the limitation to the first and other sons, 
&c. or to daughters, the clause is expressed as a limitation to them 
And their heirs male, or to them and their heirs, when in point of 
fact, there are, either in terms, or in construction of law, words of 
procreation descriptive of the body from which these heirs 
*are to proceed so as to convert the words of limitation into [* 1 2 1 ] 
an estate tail. 

Such words, whether they are contained in an express limitation, 
or in words introduced into the limitation over, ought to be stated/ 
On the other hand, if the defect in this particular, exist in the deed, 
it should be noticed in like manner as in the limitation to trustees 
for supporting contingent remainders. 

6thly, Even when a limitation over has special terms, which have 
the effect to abridge the import of words of limitation in a former 
clause ; or to suspend by words of contingency the vesting of the 
remainder ; it is common, in abstracts prepared without sufficient 
skill, to give the limitation over, by saying * remainder to.^ This is 
inaccurate, as it does not disclose the real state of the title ; either 
as to the words of qualification, or the words of contingency ; and 
in either case, if the limitation be material to the title, it necessarily 
leads to an inquiry for a correct statement of the deed, and produces 
delay, and a greatincrease of trouble and expense. 
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Of the Wards of Modificatwti. 

These are. words which sever the tenancy, by declaring thfit twir 

or more persons shall hold as knanis in common ; or th^t several 

persons shall take tuccemvely^ according to the priofUy of 

[*122] th^ birthSi or, in the order in which *they are namedf or, 

that daughters or children shall have cross^reipainders^ 

These clauses should appear on the abstract, so far at least as to 
show their effect : and as often as the wprds are special, and may 
admit of a doubt on their constructioii, the abstract sboidd be full 
in this particular* 

Further observations on words Umiting the estate. 

In ahitracting deeds and wills, &c. which have a long series of 
lioutations to different persons for their respective lives, vdtb re- 
mainder, after the death of each person, to his first and odier tons» 
&0. in tail^ several courses are observed. 

Some gentlemen abstract all the limitations, and this is right, as 
often as the title may be aided under some of the more remote 
Umitatbns ; or it depends on them, by reason of the failure. of tW 
prior estates. 

Other gentlemen are contept with giving the limitations, as far ^a 
they are material, to the title ; and this is the more soientifio mode 
of preparing the abstract. For instance, if ^ be tenut fotr life, 
vitb lemainder to £ in tail, with divers remainders over, and the 
title depends on a common recovery, duly suffered by JS, so ^at b^ 
has barred the estate tail, and the remainders dependent on the 
flame, they are satisfied with stating the title, so as to show the 
coeation of this estate tail, and noticing that tibere w^re divers re^ 

mainders over* 
[* 1 23] *Tbi8 mode saves a considerable portion of trouble to the 
conveyancer, by confining his attention to this estate tail, as 
the foundation of the subsequent title. 

When a title depends on a very remote estate tail, or a remainder 
in fee, the abstract is sometimes given shortly to this or the Uke 
effeef, ^^j^ dsoers partictUar esUUes for Hfe^ and in taU^ tMch an 
daMrmmed, to «i3 in tail, or to t/S in fee.' 

There is not any great objection to this form^of abstract, when 
the limitations in question are contained in ancient deedo, and the 
title has for a long series pf years, been held under this remote es- 
tate tiul, or remamder in fee. But in abstracting deeds of a modem 
date, and all deeds executed within the last sixty years seem, fof 
tbia purpose, to fall under this description, the prior linntations 
shouU be shown, that the purchaser may satisfy himself of the fact, 
thai thf estates g^ven by the prior limitations are determined, and 
that they were determined before such time, as it may be material 
to consider thein as determined, namely, before a recovery waa suf- 
fered, &c. and that no fines were levied, recoveries sufl^red, or en* 
cumbrances created, which can affect the title. 
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Tliere toweuwtaiico, liow9Ter» in which all or many of the limi- 
titieni oiigl^ to apfmr in detail ; and there may be other instances 
of aamilar Bature, tboiJigh they do net oceor to the mind at 
irnaent. The inatanoe in *contemplation, is of an act of [^124] 
parSanient obtaiqed tot the sale of estates, or for their ex.* 
chawe, fro* 

Am the linntatittis should be introdnoed, or so many at the least 
as viU show the application of the aaning cfaim. 

The recitals. in the act of parliament will, in general, a£brd a cine 
finr deciding on the limitations to be abstracted. 

At thie point it i^ ifi*eon|8e to eonaider the difierence between 
limiUitiQBS in deeds, operating wholly by the rules of the common 
l«w» wd deeds operating imder the learning of uses, or partly under 
that leaming. 

Isl, By ^e rules of the common law every remainder must be 
preeeded by a partteukr estate. 

Sdlj, When a eoatingent remainder is limited, the particular es^ 
tate must be of freehold at least; or if there be an estate for yean, 
it must be IbUowed by ap estate of freehold ; so that such estate of 
freehold may pieoede the contingent remainder; thus, if the inten<- 
tioB be to give an estate of freehold or inheritance on an express 
oonttegency; or to a person not in existence ; or to a person not 
eseertotfisd^ it is essentially necessary that there should be a prior 
K n nta t iaB to a person who n(iay receive an estate of freehold as a 
veited interest And this rule equally extends to assurances per- 
feoted by livery of aeisin, and to deeds operating merely as grants. 

Tbeae ruks prooeed fi^m the anuety of the law to pre- 
vent thB abeyvnee of the flreebold ; and ^tbe learning on the [* ISfi] 
subject, with its oonaequenees, and the rules deduoible from th^ 
same learning, wi|l be found in the Essay on Eslatea, Chapter on 
FiMboIde. 

Tbese rules are, 

Ist, The freehold cannot be in abeyance. 

Sdly, The inheritance or an estate of freehold, expectant on an 
estate of fitiehold, may be in abeyance. 

Sdly» An estate of freehold or of inheritance, limited by way of 
contingent remainder, must vest durii^ the prior particubr estate 
created by die same instrument, or eo mstante that it determines. 

4tUy, finoh estate must continue either as an etUOe, or as a right 
^/Mt^Y^ QBd not merely as a right of action; and hence the deduc* 
tims and oonaequenees that a contingent remainder may be de* 
stoayed, unless it vest before the particular estate has been destroyed 
by tmrtiaus eiienatoi, as by feoffment, fine, or recovery ; or before it 
has been defeated hj forfHturey surrendery or by nurger. 

These rules, however, are appKcaUe only to limitatbns of the 
legal estate : for limitations of trust cannot be destroyed by the atien*' 
aHon of the particular tenant, or by the surrender, merger, or de- 
temnnation of his estate. And estates of copyhold tenute cannot be 
destroyed by any act of the particular tenant : but the better opinion 
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isi that a contingent remainder of copyhold lands may fail 
[*126] of effect, by reason of the ^determination of the prior par- 
ticular estates, before the remainder can vest in interest. 
The rule applies to all legal estates bearing the* relation to each 
other of a particular estate, and a remainder, without regarding 
whether they are created by limitation in deeds operating by the 
rules of the common law, or by limitations of use giving legal re- 
mainders; or by limitations in a will giving remainders of the same 
description. 

Other propositions flow from the same rules: 
lat. At the common law a fee cannot be mounted on a &e ; or as 
the rule is differently expressed, one fee cannot be limited after and 
expectant on another fee ; or to take effect, on any event, or condi- 
tion by which the prior fee is to be determined or defeated ; but 
even at the common law one fee may be Imited ae a eubstUutwnfor 
another /ee, in the event that such remainder should never give a 
vested interest. Each remainder will, in its inception, be contin- 
gent, and as such be liable to destruction. 

2dly, Every remainder must be limited, so that it may have the 
capacitjr of taking effect on the determination, whenever that de- 
termination may take placfe, of the prior estates: for, as already 
noticed, a limitation which is made with an interval between the 
particular estate, and the remainder, will be void. 

Thus, a grant to Jl for life, and from and after the death 
[^127] otJl and one day, one week, *and one year, to B^ then to 
C in fee, will not be good, as far as the gift is in favour of 
B; once the form of the limitation precludes him from taking the 
possession immediately on the death of A; which is the regular and 
proper determination of the particular estate : but a gift to A for 
life, and from and after the death of A and By then to C, is not 
open to this objection. The remainder is contingent, because it is 
not necessarily to take effect in possession, whenever the possession 
shall be vacant ; but it is not necessarily void, because by the death 
of ^'during the particul^ estate, it would be capable of taking effect 
on the regular determination of the particular estate. In the former 
example, the limitation expressly excludes the remaindier-man from 
enjoyment for a time beyond the determination of the particular 
estate, while in the latter instance there is merely a possibility that 
there may be an interval ; and the law has provided for the case, by 
treating the remainder as contingent, so that it may vest or faS of 
effect, as the event may arise. It excludes the remainder from being 
vested, since as a vested remainder it would^ contrary to the inten- 
tion of suspending the right to the possession till the death of the 
survivor of two persons, have the capacity of taking effect in pos- 
session on the determination of the prior estate, although that estate 
should determine while one of these two persons should be 

alive. 
[*128] 3dly, A remainder cannot be limited to ^commence on 
an Ukgal acty as by murder, &c. And, 
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4tfalj, It is said that a remainder cannot take effect upon what the 
hw caJls a double posnbility ; or a possibUiiy on a possibUUy. 

The caseS'giTen m illustration of this branch are better understood 
by referring tihem to some ground which is more intelligible. The 
examples are of a gift to «i9 for life, with a remaoider to a corpora- ^ 
tion, when, in point of fiact, no such corporation exists ; or a gift to 
Jl for life, remainder to the first son of B^ while no such person as 
£ is in .existence, or known. 

These cases may be easily accounted for on principles of law, 
without resorting to the quaint and unintelligible terms of a possibi- 
lity on a,possibility. 
^ The true ground of these cases seems to be, that, 
Ist, The gift to a corporation, while in fact no such corporation 
exists ; or a gift to a person tanquam in esse; or to the first son of a 
person, tanq^am in esse ; while in p<»nt of fact, no such persQU is in 
Deing, is void for want of capacity or uncertainty. 
. Suppose the gift to be to .iS for her Ufe, and after her death then 
to such son, to be baptized by the name of C, as B shall have by a 
woman whom he shall marry ,^ and who shall, at her marriage, be 
called by the name of C : in this instance there is a treble con- 
tingency. 

1st, There must be a marriage with a woman of a particular 
name. 
*8dly. She must have a son of the marriage. [*1S9] 

Sdly, The son must be baptized by a particular name. 
And yet no. lawyer would hesitate to admit the validity of a remain- 
der in these terms. 

. Of .course the cases of possibility on possibility must be under- 
stood as confined to instances in wluch the remainder is void, either 
£rom die uncert€tinty of the person who is to take, or from the gift 
being to persons particularly designated, while, in point of fact, there 
is not any person answering that description. 

The rules of tenure do not apply to trusts or equitable estates. — 
For this reason, a particular.tenant cannot divest or discontinue the 
remainders ; npr does the rule respecting the abeyance of the free- 
hold apply in reason, nor is it applicable in practice, to the determi- 
nation of the particular estate before the remainder can vest, and, 
therefore, the remainder, if good in its creation, may take effect, with- 
out regard to any accident which may happen to the particular estate. 
Limitations of future use open a wide field for distinctions. The 
general proposition applicable to them is, that they are to operate 
either as springing or shifting uses, or as remainders. 

When they are to operate as remainders, they are subject to the 
rules which concern remainders ; and therefore the remain- 
der, if contingent, may be destroyed, in the same ^manner [*1S0] 
as it might have been destroyed if it had been introduced into 
a conveyance operating by the rules of the common law. 
. It is also a rule, that .no limitation shall operate by way of shifting 
or springing use, or executory devise, if consistently with the inten- 
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tiota of the parties it mBf operate as a remaliidei'^ ekhe^ vested or 
Gontingeoi 

it follows^ Ibat BO liiDitatioti ih a deed, or eiren in a wiR^ nrlO be 
referred to tibe learning of sbifUng or springtog uMS, 0^ to the teaftft- 
iag of executory devises, if it caii» by i^y i^eosoiiable eonstrttdti&ik 
of tlie deed or will, take effeet ail a remainder* 

A few instances will exemplify the disdiietions^ 

Ist, A limitation by will, or a limitatiM of Use to ill for bii life) 
and from and after the death of «d and JB to C in fee ; or to 6 per- 
sotl unborn ; or to a person not ascertained^ will give to «tf a tested 
estate for life with a contingent remainder, expectant on thilt edtaie^ 
to Q or other donee of the remainder. But when a gift by wUl^ or 
limitation of ase, is made to Jl fit year$j and after the determination 
of that term, then to another person on a contingehey ; or to il per- 
son not m existence ; or to a person not ascertained : Or wheii k 
devise is made to A for her Ufe, and from and irfler the dea& of A^ 
and one day, or one year, then to another person, whetiier ascer- 
tained of not ascertained, or whether in existence Or not 
[*1S1] "^^in existence ; in all these instances the linntaticMi dvef Oan- 
not be good, consistently with the law respecting reniainderd^ 

For want of a prior estate of freehold for its support, the gM is 
capable of validity only by calling in the aid of the law, conceniing 
executory devices, or springing or future uses. 

So if a gift be mad^ by wiU, or limitation kX. use, to jf, m/^ and 
Upon some event it is directed that the estate oiA shall oease^ and 
the land shall remain to J3 in fee, ortoA for life, with IhidlatioiiB 
over ; resort must be had to the learning of exeoutoiy devketif or 
shifting ones ; because these hnJtadons over, after a fee, or hi dero- 
gation, abfidgment^'or destruction of a prior estate^ we repngtiaiit 
to the rules of the eoaimon law. 

These and the like distinctions are relevant to all other interestA 
arising out of wills or liotitatlons of uses, in which, eitiier tinder thd 
kanring of powers, or conditional lindtations, one estate is to take 
effect HI derogation, or in abridgment, or in exdusion of anottiie^ 
estate : but to guard against inconvemence, the law has prescrilM^ 
by the rules against perpetuities, the lln^ts within which these giM 
by executory devise, shifting or springing use maV have effect : aitd^ 
with the exception of limitations which are to defeat estates tail, snd 
which by another rule of law applicable to estates tail, may be faoff- 
red by a recovery suffered by the tenant in tail^ no Kimtation 
[*1SS] by way of shifting, or springing use^ *or executory devise, 
will be good, unless it be so limited, that it must vest or ftol 
of effect, within the period of a life or lives in being, and tweifty^ne 
years bey6nd the death of the surviving life, and the period of ges* 
lation ; and two periods of gestation are allowed, one for the com^ 
mencement of the period, and the other for the determination there-* 
of, as in the instance of a gift to a child^ whh which A is ensietit, ui 
fee ; and in case he shall depart this life under the l^e of twenty- 
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one yearsi tken to his first son in fee ; and in case such first son 
shooM die under the age of tweiity«one years, then over. 

The doetrine of executory devises^ and shifting and springing uses, 
is bottomed partly ou the leaming of Umitations, and partly on the 
learning of conditions ; and the liniitations themselves are distin- 
guished by the appropriate terms ecnditUmdl limitatwns. 
^ The rules of law respecting conditions, will be found under the 
division which treats on that subject ; as it is of the first importance 
to distinguish accurately between rules winch govern the limitations 
6f estate by convejrances operating under the rules of the ooBmion 
law ; and limitations of use in conveyances to uses, or by bargain 
aad sale, and eovetiant to stand seised. 

A general outline of these rules is given in vol. 2, Of the Practice 
of Cenveyancing, p. 194 ; and though it would be convenient, it is 
not deemed justifiable, to introduce them in this place. 

» Of the Declaration of TVust. [* 1 33] 

Trusts are of several descriptions : 

Ist, Those whid) limit estates in a special manner, as to Ji for 
fife, remamder to his first and other sons in tail, or the like. 

The observations on uses are applicable to trusts of this descrip- 
tion ; except that contingent remainders of a trust cannot fail of 
affect by the determination of the particular estate, or any aliena* 
tion by the owner thereof. Nor is the doctrine of the common law, 
which imposes the necessity of a prior particular estate, in any man- 
ner, or in any instance, applicable. 

ftdly. Trusts by way of power ; as upon trust for such persons, 
&c. as Ji shall appoint, ana these trusts fall under the same consi- 
deration as powers. 

Sdly» Trusts which direct a settlement, &o. a sale, &e. an ex- 
duaige, fcc. the payment of debts generally, the payment of sched- 
uled debts ; the payment of portions, of money to be raised by way 
of mortgage for particular purposes ; varying the mode of trust with 
dl the various exigencies of families or individuals. 

Trusts of this description should be abstracted as far as they are 
material to the title. 

Two objects are to be particularly regarded ; viz. 

To abow so much of the trust, as will satisfy the purchaser that 
the i^t which was directed to be done, has been duly per- 
formed, or has failed *of effect, as far as it is material to the [*134] 
title ; and if it be incumbent on the purchaser to see that the 
money arismg under the trusts has been duly applied, then the trusts 
which direct the application should be stated. 

la abstracting the trusts there should be shown the act to be done, 
aa to sell, fcc. the exchange, &c. by whom it is to be dohe ; the 
time, if any time be pcHnted out, at or before which the trust is or is 
BOt to be performed ; under what drcumstances, when any circum- 
stances are imposed as material ; with whose consent, or at whose 

Vol. I.— K 
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request, if any such consent or request be made requisite ; the mode 
by which any act is to be done, if any mode be pointed out, as by 
deed, &c. by auction, &c. ; the manner in which any act is to be 
done, as by deed, will, &c. if any mode be prescribed ; the person 
in whose favour the act is to be done ; as in favour of any particular 
person, or a class or description of persons ; and when the nature 
oC the trust requires it, the purchaser should see that all these re- 
quisites have been observed, and the documents which prove the 
observance of these requisites should be abstracted. 

But in most trust deeds prepared with skill, there are contained 
provisions, that the receipts of the trustees should be sufficient dis- 
chaises ; and that the purchasers should not be bound to see to the 
application of their money : and in some cases the purchaser is ex- 
onerated from inquiring whether such sale or mortgage be 
[*135] ^necessary for the purposes of the trust; or whether any 
notice required by the terms of the trust has been given. 

In abstracting deeds containing this or the like provision, when 
the provision has been acted upon by payment of the money pur- 
suant to this provision, then there is not any occasion ^o state the 
trust directing the application of the money. 

But if no such provision be contained in the deed or will ; or if 
the parties are dealt with on the foundation of their ownership and 
beneficial interests, independently of this provision ; then the trusts 
which direct the application of the money should be stated, and 
care should be taken to see that the money has been duly applied 
according to the trusts. 

This observation is equally applicable to all transactions which 
have taken place within a reasonable period, say thirty or forty 
years. 

Trusts are either executed or executory. 

Trusts executed are equitable estates fully and finally limited by 
the parties. Trusts executory are trusts which require a settle- 
ment to be made for expressing the use or trust in formal and defi- 
nite terms. 

All trusts are, in some degree, executory ; but they are not exe« 
cutory in this sense. See Essay on the QaantUy of Estates^ tnfro- 
ductory diopter, and Succinct View of the Rule in SheUey^s Case* 

In regard to trusts, it is therefore necessary to consider whether 

they are executed or executory ; for the trusts fully de- 

[*136] clared, and giving ^equitable interests, are construed by 

courts of equity in the same manner as the like limitations 

of the legal ownership would be construed. 

Tet courts of equity adopt a different rule for the construction of 
executory trusts. These courts look to the object of the instrument, 
and the intention of the parties, and treat the language of the (rusts 
as short heads of an agreement, to be carried into effect by a more 
formal settlement, and thus amplify the expressions, and control 
igoiy legal construction, which does not quadrate with the intention. 
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The following note, by Mr. Watkins, will afford ample and very 
tiseful information on this head : 

^* As in marriage articles, a provision for the issue appears to 
have been the chief end in view, a court of equity will often con- 
sider them as purchasers (IP. Wrtis. 145, Bale and Coleman^ ib. 
291, Seale and jSeafe), and decree a strict settlement on the cbild«- 
ren, in order to prevent one of the parents only from frustrating 
that intent, by destroying the entail which might otherwise have 
taken place in the parent according to its legal construction. 

*^ And therefore, where there is no danger of such end being so 
defeated) a court of equity will not interfere, but suffer the words 
to have their legal operation, and the entail to remain in the parent, 
as where the wife is made tenant in tail of lands moving from the 
husband, 2 Yes. 358, HoweU v. Hawelly 3 Atk. 477, in the case of 
Green v. Efetns, and 1 Fearne, 131, 162, 2 P. Wms. 
856,' note* But it seems *that this rule, will not hold as [*137] 
to copyholds, the statute 1 1 Hen. YII. c. 20, not extending 
to them, see 2 €ruise 158, 2 Yes. 358, note. For where the power 
of altering such trusts has been vested in both parents, the court 
has refused to interfere, 2 Yes. 358, Whately v. iCemp, cited 1 
Fearne 132, &c. 

<* So where a strict settlement appeared to have been manifestly 
contrary to the intent of the parties, 2 Yes. 358, 9, 1 Fearne 135. 

<* Nor will the court interfere where a settlement has been made 
by the parties subsequently to the articles, but before marriage ; 
for the settlement will in sucb case be considered as a new agree- 
ment, and to control them, Cas. Temp. Talb. 20, Legg v. Gold- 
mre^ 1 Fearne 154, 2 P. WlUiams 356, note'. 

<< Unless such settlement be expressly alleged to have been made 
in pursuance or performance of the articles, so that the presump'^ 
tion of a new agreement be done away, 1 P. Williams 123, Honot 
V. flbttor, 2 ibid. 349, We^ v. Erissey, 356, note, Cas. Temp. Talb. 
20, Ltgg V. Goldmre, 1 Fearne 138, &c. 

<< But where the settlement is made after marriage, the court 
win set up the articles against the settlement, 3 Atk. 371, H(xrt v. 
JtGddlekunt, Cas. Temp. Talb. 20, Legg v. Goldwire^ ibid. 176, 
StreaHield v. Streatfield, 2 Atk. 39, GlanvUk v. Payne. 

^ Yet where other property of a parent is limited to any of the 
issoe, and the issue so provided for, bring a bill for car- 
rying the articles *into strict settlement, the person so [*138] 
bringing the bill, shall in many cases be put to election be- 
fore the court will decree the execution of them, Cas. Temp. 
Talb. 476, StreaifUld v. Streatfield; see 2 Atk. 39, GlanviUe 
V. Payne, -» 

<< But if there were no articles entered into previously to mar- 
riage, there can of necessity be none to control a settlement made 
s^rwards, and where there are not articles as well as a settlement, 
the eourt will not construe words which make a legal estate tail 
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in the parent to [provide for] the fint and other sons, Stc* S Atk. 
294, JFartDiek v. Warwick, 2 Atk. 39, GUmviUe r. Payne. 

<< Unless indeed there is a direct declaration in the recital of the 
settlement, that it was the intention of the parties to make a pro* 
vision for the issue by securing the premises settled for their benefit, 
in which case the court will effectuate such intention by decreeing 
a strict settlement, if the words of the deed would ollierwifle give 
an estate tail to the parent ; enabling such parent at law to defeat 
the provision fm* the issue, contrary to the recited intention. But 
where the recital is to assure the lands in general terms, or expressly 
to settle them " to the uses thereinafter mentioned," a court of 
equity will not interfere, but suffer the words to have their legal 
effect, see 3 Br. Cha. Cases 27, Donm t. Rossi 1 Yes^ jun. 57, 
S. C. and 170, 1 ; and see 2 Yes. 358, HoweU v. HcweU, and 

antea^ and Cowp. 12, Moore v. JHogroiA. 
[*1S9] *<< And note, that in case of articles, it is not enough 
that they be recited, they must also be produced, AraUer 
515, Cardwell v. Jtfakerilj and 1 Feame 159. 

** Nor will a strict settlement be decreed in favour of coliateFals, 
unless it should be apparent from the circumstances of the ease, 
that they were included in the considerations ; for the intention of 
such articles seems, prima facie, only to provide for the issue of the 
marriage; or unless the articles be decreed as to the persons first 
claiming, in which case the court will decree in their favoar, as it 
always executes articles in toto, or not at all, see 10 Mod. 533, 
Osgoode V. Siroody 2 P. Wms. 245, S. C. 2 ib. 594, Venum v. 
Voman, 1 Yes. 73, Stephens v. Trumam, 3 Atk. 186, Chring v. 
Jfash. 

*^ But as the chief view of the court is to secure a provision for 
the issue, independently of the parent, it will decree an execution 
in fiivour of the children of the party covenanting to convey, and 
for whom that parent was morally obligated to provide, although 
such children be not the issue of the very marriage in consideration 
of which the articles were entered into, as those of a former or c^ 
a future marriage ; or where a father covenants to settle lands on 
the marriage of his son, with Remainders over to a daughter, and 
the hrirs of her body, it will carry the articles into execution in 
favour of the issue of the daughter, since the father wm morally 
obliged to provide for her also. See the cases last cited, 
£«140] and particularly Oaring y. Jfash, *l Yes. 21^ and 1 Atk. 
' 265, JfewsUad and others against Stories et al. Cowp. 710, 
Doe ex detn, Watson v. Routledge. 

*< In cases of wills*, where the claimants are merely volimteers, 
the court will not ^id. See 1 Feame 163. See also 2 P. Wms. 
684, n. 1 Barnwell v. Large (cited). 

^* Nor win equity decree a strict settlement even hi the case of 

** Except irhea there vt trqats to tre executed hf a lettleaeat. 
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wikk$ Bgtmal pvTchaseTS for a valiiable conaderatioo,, and wilh« 
aatmtiee^ 3 kit. 291, JFmvnck v. JVarwuJcy 1 Fearne 156. 

^^ But a settlement^ thonf^ made after marriage by a person not 
indekled at the time, will be good agamst Bubsequent creators, 1 
Atk. 15, RimeU et aL v. Htrnmond et td. ib, 265, JfewsUud v. 
Searki, 8 Yes. 1 1, Lord Towuhend r. Windham, % Bro. Cha. 
Cases, 90, Stmkem Y..OUne, Cowp. 705, Doe d. WaUm v« 

Agun, those trusts which are not executed by the statute are 
to be carefully distinguished from uses which are executed by 
the statute. 

1st, They are of e&ottel taterecto, for no use can arise under the 
statute, uidess there be a tsisia te serve and supply the use. Bat a 
term of years in a limitation of ases of the fee, or of an estate of 
freehold ; or a term of years bargained and sold by a person who 
has a fee, or an estate of freehpld, may be execiUed into estete 
by the statute. 

But an assignment of a term, or other chattel ^mterest [*141] 
to «d, in trust £>r B, will leave the legal estete in A. The 
trust will not be executed by the statute <£ uses ; on the contrary, 
it win remain an equitable interest. 

So a demise by a termor lor years, by words of bargain and sale, 
to B, will not, for want of a seisin, operate as a bargain and sale by 
foreeof the statute of uses, but as a demise at the common law,attd 
be a mere vUert»$t Ufmm till entry. 

2. Bo there cannot be any use to be executed of copyhold lands, 
on a surrender of them by the copyholder; he has no seisin. The 
uses declared in customary surrenders, confer a legal estete by tiie 
rales of the common law. Any uses declared ol the estate of the 
person admitted as copyhold tenant, will be truste 6idi>ject to die 
jurisdiction of a court of eqaky. 

S. An use on an use will he a mere equiteble interest The first 
use only, and not the second use, will be executed by the statute. 
Therefore, on a common law grant from .4 to £, in fee, to the use 
of J3 in fee, in trust for D in fee ; or by .d to JB in fee, to the use of 
C in foe, in trust for X) in fee ; or a bargain and sale, under the 
stetttte of uses, to «i9 in fee, to the use of D in fee ; or an appoint- 
ment made under a power in a eonvevance to uses, to A in fee, to 
the use of or in trust for D in fee, will give D an equiteble interest 
only, and not a \^gA estete. 

In the first iMise, the use declared in favour of JB is void 
as an use, and though B will be sdsed *by the roles of the [*I421 
common law, diat use will in point of legal effect, though 
not in equity, exclude the use declared in favour of D. The judges 
presiding in courte of law treat the use declared in favour of i> as 
repi]^;uant to the use declared in favour of B; but equity treats B as 
a trustee for D ; that B may not retain the beneficiid ownership 
contrary to the declared intention of the parties. 

In die secttid instance, C ; in the third instance, «tf, the bargainee ; 
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and in the fourth instance, .A, the appointee, is the eesliui que use ; 
and the use or trust in favour of Z> is an we on on iMe, or an use in 
the second degree; and the first use only is regarded by courts of 
law, while the courts of equity will maintain the second use as a trust* 
Thus the first use only wUl be operated on by the statute of uses. 

Distinctions however exist which must be carefully regarded. 

1, A conveyance to «i9 in fee, to the usegf Jl in fee, with a shifting 
use on some event, to Z> in fee, will enable the statute to operate on 
the use to «i9 ; so Uiat he will be seized by force of the statute, and 
not by the rides of the common law. 

So in this instance, or in any other example of an use, with a like 

shifting use in favour of D; Uie use to JD may be executed by the 

statute, because the use to D is not an use on an use, or an use iu 

the second degree. It is one use substituted for another 

[*143] use ; and exempt *from the objection which, in other cases, 

renders the interest of D merely equitable. 

Again, although a bai^ain and sale of an use to ^ in fee, will 
not admit of a declaration of use on the sebin of j9, so that the second 
use may be executed by the statute ; the same reasoning does not 
apply to a bargain and sale operating by the rules of the common 
law ; as in the instance of a baif ain and sale by executors having 
an authority to sell, or a baigain and sale under the land tax and 
other like acts. In cases of this sort, a common law seisin will pass 
to the bargainee, and uses, capable of execution under the statute, 
may be declared of this seisin. 

Again, though no-use, to be executed by the statute can be de- 
clared of the estate of an appointee of an use, because he himself is 
merely a cettui que use ; yet an appointee, under a common law au- 
thority to sell, would obtain a common law seisin; and uses to be 
executed by the statute, may be declared of that seisin. 

Lastly, trusts, which are not uses, as trusts to sell, to raise por- 
tions and the like ; and also, trusts which, though they in effect give 
the use, yet require that the legal estate should remain in the trus- 
tees, as trusts for the separate use of a married woman; trusts to 
receive and pay, or apply the rents as distinguished from an use ; or 
trusts to permit another person to receive the rents. Burehett t. 
Durdanty 2 Ventr. SI 2, BrouglUon v. Langlet/f S Lord 
[«144] Raym. 873, *Hmi(m v. Horttm, 7 T. Rep. 65^, ShapUmd, 
V. SmUhy 1 Bro. C. C. 75, SUvester y. WUsany WiUi&ms' 
note to 2 Saunders, p. 1 1, and as distinguished from trusts in the al- 
ternative, to pay to A Bf or to permU him to receive and take the 
rents, &c. Doe v. Biggs^ 2 Taunton 109, are trusts which remain 
subject to the jurisdiction of courts of equity, and are not trans- 
ferred into estate by force of the statute of uses. 

Some of these trusts give mere chattel interests, in the nature of 
personal estate ; others give freehold interests, and even interests 
of inheritance in equity. Thus there may be equitable eeiales for 
years, for life, in tail, and in fee. 

Tfa^ general rules concerning trusts, or equitable estates, are, 
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1. The cestui que trast is the beneficial owner in equity, and has 
an equitable estate. 

2. This estate gives the Wee power of alienation in equity, as may 
be fightfiiUy exercised at law, by the owner of a like legal estate. 

3. The Uke limitations may be made of the equitable, as may be 
made of the legal, ownership. 

4. The limitations of trust, or equitable estates, receive the like 
construction, as if they were limitations of the legal estate. 

5. Whenever a limitation of an use would be good by the rules of 
law, a like limitation of the trust or equitable ownership will be valid 
in equity. 

6. Any limitation which, as tending to a ^perpetuity, [*145] 
would be v(Hd if it were of an use, will be void if it be of the 

trust or eqmtable ownership. 

7. Of equitable estates, there cannot, in a technical sense, be any 
disseian ; and therefore, notwithstanding adverse possession, there 
may he transfers or dispositions by the equitable owner, either by 
deed or will. 

In Philips V. BryigeSf 3 Ves.* 127, Lord Alvanley stated the rules ^ 
of equity iq^plicable to trust estates to be, that such equitable estates "^ 

are to be held perfectly distinct and separate from the legal estate. 
They are to be enjoyed in the same condition ; entitled to all the 
same benefits of ownership ; disposable, devbable, and barable, ex- 
actly as if they were estates executed in the party ; and the persons 
having them, may without the intervention of the trustees, or the 
possibility of their preventing them from exercising their owner- 
ship, act as if no trustees existed ; and this court will give validity 
to their aets. 

There are some qualities of legal estates, which are not common 
to the corresponding interests o( the equitable ownership. 

1, A particular tenant of the legal estate, either for life or for 
years, may forfeit his estate by levying a fine, and other like acts. 
But no act done by a tenant of a like equitable estate will be a for- 
feitare of his estate. 

2, A tenant for life of a legal estate mity, by feofitnent or 

fine, divest the remunder or ^reversion, and turn such re« [*146] 
version or remainder into a right of entry, and require a 
wrongful fee. OoodriglU v. Forrester^ 1 Taunton, 578. No such 
effect will be produced by any alienation of the equitable owner of a 
like estate, since there cannot be any disseisin of an equitable estate. 

S, A tenant in tail in possession of the legal estate may discontinue 
the estate tail, and the reversion and remainder, and turn them into 
a ric^ht of action without barring them. But no alienation by a 
tenant in tail of an equitable estate tail will operate as a discon- 
tinuance. 

4, Contingent remainders of the legal estate may be destroyed ^ 

by ttie determinatbn, the tortious alienation, surrender, or merger . 
of the prior particular estate, by which the remainder is suppofted ; 
while no such consequence will be induced,' as to a contingent re* 



146 OK titles: 

mainder of the equitable ownerships by any act piDceediag from the 
tenant of a prior particular estate of the same ownerrinp. 

d> Owners of legal estates cannot conrey without eertidn cete- 
moniesy as livery of seisin ; a lease, or bargain and sale, as a forun- 
dation for a release ; enrolment of a bargain and sale, fcc. &e. But 
an equitable owner may convey by any deed which contains evi« 
dance of an intention to grant bis estate. Snch eqiutable giant 
must, however, have formal words of limitation. 

6, Though it be a rule of law applicable to legal estates, 
[*147] that **quod meum est, tine faeto meo ^(alienation,) ^tse i^ 
ftciu meo^ (forfeiture, &c.) amiiHy vd in atkun transfeni non 
pi^H$t;** yet an equitable estate may be lost by the alienation of the 
trustee to a purchaser, for a valuable consideration, and without bo« 
tice ; and it may be lost by escheat from the trustee, as a e<nise* 
quence of his attainder, either for treason or felony. 

Some of the consequences attaching on equitable estates are, 

1, On the fiiilure of heirs of the equitable owner of the fee, 
there will not be any escheat to the lonl. The trustee will have 
the benefit of the estate. Bwrgess^ v. IF&eols, 1 Black. Ren. 

S, On the escheat of the legal estate, the lord will hold dis« 
charged of the equitable estate. 

8, Equitable estates are subject to curtesy, but they are not snb- 
jeet to dower or freebench. 

4^ These estates are, by sioMe bis, 29 Car. S, subject to ezeen* 
tions^ for the debts of the eutm qm trust ; only, howeftr, while 
the tmstee continues seised for the benefit of the debtor. 

fi. Equitable estates are descendible in like manner as ImsI es- 
tates ; and there may be b possesrio Jratrit of an eqmtaUe seisin. 
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and other special JigreemmUe. 

Conditions may defeat the estate ; and if they ezii^ 
[*148] they should be stated fully ; that it *may appear hi what 
degree, and to what extent, they may operate, and upon 
what terms, and by what mode, they may be discharged or avoided ; 
and if they have been performed, the material circumstances should 
ako be stated, that an opinion may be formed, whether the condi* 
tion has been discharged. 

This caution is equally necessary in application to conditional 
limitations, by way of shifting use. 

Of the nature of conditions also are provisions introduced into 
conveyances to uses, and annexed to terms for years, for the pwr* 
pose of defeating the same. 

In general, abstracts are too concise in giving this proviso, in 
those instances, in which the proviso is relied on as having caused 
the cesser of the estate. 

The proviso ought to be fully stated, that it mqr sppev^ whether 
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Vbt circumstances which have taken place, are such as fall wilhin 
tke scope of the terms of the proviso, so as to he a performance 
of the condition. 

It is not suflScient, that the portions have been paid or satisfied 
to bring the proviso into operation. They must have been paid or 
satisfied in the mode, and by the person, and within the time pre- 
scribed by the proviso, unless the proviso bias words for the cesser 
of the term, when the trusts thereof have been performed or 
satisfied, discharged, or become unnecessary, or some such like 
words. 

♦Provisoes for redemption are to be stated shortly or [*149] 
fully, according to circumstances. 

When they contain any special provision, as a settlement of the 
equity of redemption, such special circumstances should be fully 
disclosed. With tins exception, there is not any necessity for de- 
tailing more of this proviso than will show by whom the money is 
*lo be paid, the sum to be paid, the time of payment, and the rate 
of interest reserved. 

However, if the mortgage be existing, or if the deed which con* 
tuns the mortgage be, from the circumstances of the case, such as 
would be necessary to be recited in the deeds to be prepared from 
the abstract, then the proviso should be stated as fully as it ought to 
be introduced into a correct recital of any one of tiie deeds to be 
so prepared. 

Other special agreements should be abstracted under the like 
regulations ; and so much of the clause as can materially afiect the 
title should appear on the abstract. 

In detailing the duty of the conveyancer, the general rules of law 
applicable to these points will be considered. 

'i 
Cf Powers. 

In regard to powers, the course to be observed must be dictated 
by circumstances. 

Powers which have been exercised, or which are to be 
exercised, with a view to complete *the title, should be [*150] 
given almost verbcUm from the deeds, will, &c. as far as 
the powers are material to the title. 

They should show at least the following circumstances, as far as 
sacb circumstances exist, and are expressed in the power ; 

Ist, The person or persons by whom the power is to be ex- 
ercised. 

2dly, The mode of exercising the power, as by deed, will, &c. 
and the circumstances which are to attend such execution, as the 
attestation, &c. 

Sdly, The time at which the power is to be exercised, if any 
time be prescribed. 

4tiily, The consent or request, &c. which are essential to a valid 

Vol. L— L 
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execution of the power ; and the mode in which such consent, re* 
^ quest, &c. are to be expressed ; as by deed, &c. to be attested by 
two witnesses, &c. 

£tbly, The act authorized by the power, as to selt, exchange, 
Sic, together with the circumstances connected with the mode of 
executing the power, as to exchange for lands of equal or greater 
value, or for lands in a given county, or for lands of a given teawe» 
as freehold, copyhold, leasehold, or the like. 

6thiy, The person or persons in whose favour the power is to be 

exercised, as children, or a particular child ; or objects of a g^ven 

description, as children living at the death, &a ; and the estate 

which may be appointed to them, if any particular estide 

[''^Idl] is mentioned in the power ; *also whether the power is to 

* be executed revocably or irrevocably, or the l^e. 

And if any [^articular application of the money be directedt wd 
there is not any provision for indemnifying a purcbaser or mort- 
gagee from seeing to the application of his money, the clause which' 
directs the application should be stated fully ; that it may appear 
that the money has been duly applied in the manner in whidi the 
same was applicable. 

Such powers as are barred, or released, or extinguished, or be* 
come incapable of taking effect ; or if they are in their nature im- 
material to the title ; as powers of leasing, &c. need no to tbe tftnted 
at large. 

It is sufficient that there be a notice that such a power was con- 
tained in the settlement, in these or the like terms, wHh pawet to 
Jl B to jointure on a second wife ; or, with the luual power to sell (m4 
ewehange and make parUtUm ; or, wiih a power to raist porOoM for 
younger children of a second marriage^ or the like. 

When to a power there is annexed an indemnity to purchasers 
paying the money, and the power has been exercised, the clause 
which enables the trustees to give receipts for the purchase money 
should be added, and, as a general rule, the clauses which contain 
the direction for the application of the money should be qmitted. 
It frequently happens, that a settlement, or other deed 
[^^152] of trust, contains a power to change ^trustees, or to add 
new trustees. When this power has been acted on, and 
the title is, or is to be, derived through or under the new trastees, 
and acts done by these trustees, the material parts of the power 
should be disclosed by the abstract. In other cases it is sufficient 
that there should be a short reference to powers of thb nature. 

Of Covenants. 

In abstracts of title to leases, all burthensome covenants which 
may affect the purchaser at law, or in equity, should be staAed in 
the abstract. 

But in abstracts of deeds concerning the inheritance, there should 
*>€ a general reference to the covenants in this form, « IVUh the 
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MM^ cavoMuUsfar tide ;" or with usual coyenants for seisin in fee ; 
good right to coavey ; peaceable enjoyment ; free from encum« 
brances ; and further assurance. 

Sometimes the covenants are expressed still more fully^ by show« 
ing the extent of the covenant, and consequently introducing the 
clause ^ notwithstanding,' &c. 

That part of the covenant which deserves most attention is, the 
exceptioUi if any, (igainst encumbrances ; such exceptions as often 
aa there are any, and the encumbrances there noticed, as far as 
they are material to the title, should be stated in the words 
of the covenant ; or at least *8o fully as to show the nature [* 15S] 
«zid extent of 'these encumbrances. 

Outstanding terms also, noticed in the exception, should be ex- 
pressed in this part of the abstract ; but briefly or fully, according 
to the drcumstances of the case. 

If there be not any other information concerning a term, the 
abstract should adopt the words of exception. But if the term, 
and all circumstances belonging to it, have been previously noticed, 
then the reference to it may be short ; except in those cases ui 
which the evidence of the title to the term appears different in the 
exception from the state of the evidence in the former part of the 
abstract ; for instance, ii by the former deeds it appears that the 
term was vested in •A, but by the exception it appears to be vested 
ia B; thb cireumstanice, together with the mode, (if it appear,) 
by which the title has been tifius varied, should be particularly ex- 
pressed ia this clause of the abstract. 

Also, as often as a co^eMinJt for the production of titk deeds dis- 
closes any evidence of the title not contained in a former part of 
tfie abstract, it becomes material, and should be noticed. 

The mischief and inconvenience arising from such covenants, 
and the disclosure they afford, and the notice they gire of dormant 
encumbrances, afford abundant reason for the modern practice of 
taking such covenant in one or more separate deeds. 

« 

* Of the Ezeculiofh ^c. [ * 1 54] 

At the foot of the abstract of every deed, it should be noticed 
by whom the deed has been executed, or that it has been executed 
by all the parties, or by all of them excepting certain persons, 
naming them. 

And if the deed was executed, in exercise of any power which 
required a particular mode of execution, it ^should appear from this 
part of tfie abstract that this mode of execution was observed ; for 
example, if the deed be required to be signed, sealed, and deli-* 
vexed, it should appear to be signed, sealed, and delivered ; and 
if any given number of witnesses were required to attest the exe<* 
cution, it should be noticed that the deed is attested by this num- 
ber of witnesses^ as far at least as reacts the persons as to whom 
such attestation was rendered necessary. 
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And if there be a defect in the mode of execution or attestation^ 
sufficient should be stated to raise the question on this defect, that 
it may be considered whether the want of the prescribed mode of 
execution or attestation affects the validity of the title at law or in 
equity. 

Of course the memorandum which refers to the execution and 
attestation should be more or less particular and circumstantial, as 
the nature of the case may dictate. 

Except in particular cases no more is requisite than a 
[f 1 55] clause to this effect : * executed by*AB €md C A and duly 
attested ;' or, * executed by all parties^ and duly attestedj*^^ And 
if circumstances should require, as they frequently do, that the exe- 
cution, at a time different from the date, should be shown, then the 
time of execution should be stated ; more especially if the attesta- 
tion contain, as it ought to do, a specification of the time of execu- 
tion. For instance, a lease under a power may be good^ as a lease 
in possession, if it be executed after the date : while it would be 
void if executed on the day of the date. 

So a will may be operative on the legal estate, because the will 
was published after the execution of the conveyance ; although the 
publication took place after the day on which the deed is dated. 

Also, at the foot of the abstract of deeds, in which the purchase 
money is paid under a special power or direction ; and even at the 
foot of the abstracts of deeds, ?especially those of a modem date,) 
from a seller to a purchaser, it snould appear that a receipt has been 
given by the person to whom the money is expressed to have been 
paid, and signed by the persons by whom the same ought to have 
been signed. Since, in the contemplation of a court of equity, the 
receipt is the material discharge for the purchase money ; and, ex- 
cept in the instances already noticed, the want of a receipt is im* 
plied notice that the purchase money remains unpaid ; and 
[*156] that there is, till the contrary be ^shown, a subsisting lien 
in the vendor for the purchase money. 

Also, when part of the money secured by a mortgage appears, by 
a receipt indorsed on the mortgage, to have been paid ofij this fact 
should be noticed in this part of the abstract. 

Also, when a deed requires enrolment^ livery of seiriny a memorial, 
as in cases of grants of annuities for a life or lives, or for years de- 
terminable on a life or lives, or other external act to give it validity, 
the fact of enrolment, livery of seisin, memorial, &c. and the time 
when it took place, should be stated. 

Sometimes a feoffment, or a lease for a life or lives, requiring 
livery of seisin, may be good, because livery was made after the 
time limited for the commencement of the grant ; while the instru- 
ment would be void, as limiting an estate of freehold in futuro, in 
case livery had been made at the period of the date of the deed of 
feoffment, or of lease. 

In cases of this sort the evidence of the time of livery, &c. should 
l)e added. 
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Also, if a deed has been cancelled, tbe fact should be noticed ; 
and yet the law is now settled to be, that neither an actual or a 
voluntary cancellation of a deed will restore the estate to the 
former proprietor. There must be an assignment or surrender of 
the term, if a term passed ; or a reconveyance of the estate of free- 
hold in case an estate of freehold was conveyed. 

*So if a deed has, since its execution, been altered by [*l£7] 
erasure or interlineation, that circumstance should be no- 
ticed. Fraudulent alteration by the grantee would vitiate the deed. 
It was formerly ru]ed,^that an alteration by a stranger, in a material 
part, would also vitiate the deed. It is now agreed, that no altera- 
tion by a stranger will avoid the deed ; but it may be given in evi- 
dence, as fhr as its contents appear ; and extraneous evidence will 
be admitted, to show the language in those parts which were altered. 
The old rule is applicable only when, from the want of evidence, 
or tbe uncertainty arising out of the evidence, the contents of the 
deed, as they stood before alteration, cannot be ascertained. 

Also, if there be any explanatory agreement in a memorandum, 
made on the deed before the execution, such agreement should be 
added to, and form part of, the abstract, and inserted prior to the 
notice of the execution. 

And, as to lands in register counties, viz. Middlesex, and Easty 
WuU and Jfarth Ridings of York, it should be shown that the deed 
haa been registered,* and in what book and page the registry is to be 
found. 

As a point of curiosity, rather than utOity, it may be noticed, that 
if an illiterate man, a man who cannot read, require, at the time of 
his execution of the deed, that the deed should be read to 
him ; and the deed is read fraudulently, *as having other [^^158] 
contents than \t really has, the deed may be avoided by a 
plea of that fact 

V Of FineSi Recoveries, ^c. 

• 

In abstracting a fine there should be stated the term of which it 
is levied, the names of the conusors, the names of the conusees, 
tbe parcels, as far as they are material, and the names of the town- 
ships and parishes, as far as they are applicable to tbe lands in 
question. 

And when a fiue is levied to bar am entail, or to strengthen a title 
by nonclaim, it should be stated that the fine was with proclama- 
tions ; and, in strict propriety, it should be shown in what terms, 
and on what days, the proclamations were made, that an opinion 
may be formed whether the proclamations were duly made. 

And in abstracting common recoveries there should be shown the 
term in which the recovery was sufiered, the names of the demand- 
ant, the tenant, the vouchees, including the common vouchee, and 
the order of voucher, namely, that the first vouchee vouched the 
common Touchee, or any other mode of voucher : the parcels 
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vUeh are comprised in the recofery, and ihe names of the town* 
ships and parishes, as far as they are material to the lawls in qves* 
tion ; and the time at which the writ of seisin was retmrnabfe^ and 

seisin delirered. 
{#159] The observation recommending an *alphabetioal arrange- 
ment of the names of townships, parisbesy lie. appiies, with 
great propriety, to 6nes and recoveries. 

The general object of fines and recoveries, it should be remem- 
bered, is, 

Ist, To convey the estates of freehold or inheritance of matried 
women. 

Sdly, With proclamations to operate by estoppel. 

The peculiar operation of a fine is to gain a titk by nonciaim, 
or to bar heirs in tail. 

The pecaliar operation of a common recovery is to bar rever- 
ttons, and remainaers expectant on an estate tail, an^ conditions 
and collateral limitations annexed to that estate. 

And as a fine cannot bar by nonciaim, nor can bar heirs in tail, 
unless the fine be with proclamations, there is a mamfisst propriety 
in^ showing that the fine was with proclamations, when the fine could 
not have accomplished its object, unless it had been proclaimed. 

Also, as a common recovery will not bar either the estate tafl, or 
ulterior or collateral interests, unless there be a voucher over by 
the owner under the entail, it b proper to state that there was a 
Toucher of the common vouchee. 

The practice, if it does not promote any other advantage, pre-* 
serves a remembrance of principle, and this alone is an object. 

Besides, it is too much to rely on the apology generally made, 
for the omission ; to state that a fine was with proclama^ 
[*160] lions, oV that there was *in recovery a voucher of thejcom- 
mon vouchee, namely, that all fines are proclaimed, and 
that in all recoveries there is a voucher of the common vouchee. 
It is generally, only, and not universally, trae, that fines are pro- 
claimed, and that there is in recoveries a voucher of the common 
vouchee. 

Let it be observed also, that a fine to bar by nonciaim must be 
levied fry or to a person who has an estate of freehold either in pos« 
session, reversion, or remainder, under a title adverse to the right-- 
ful owner ; and that a common recovery sufiered to bar an entail, 
must be sufiered by or against a tenant who has the immediate 
freehold ; and that a common recovery will not bind the entail, or 
the remainders over, &c. unless it be sufiered by the owner of the 
entail as vouchee ; except in the single instance of his being the 
tenant of the estate tail in possession intended to be barred, and hn» 
bdng in that case named as tenant to the writ of entry, and vouclv* 
ing iis such tenant. 
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Of Jkts Bf ParUanmt. 

Acts of parliament are to be considered as private conveyances. 
They diier however from private conveyances in the circumstaiice, 
that the title does not altogether and fdways depend on the owners 
$kip 0fAep0rHu9 and the nature and extent of their interest Fre- 
qaeady it depends on the extent and operation of the 
words of the act, qualified or restrained, as they *niay be, [*181] 
and generally are, by provisoes and exceptions, introduced 
into tbeaet« 

Few titles are more perplexed than those which depend on allot* 
meats under inclosare acts, and an observation to that efiect 1mm 
already^ been made. The leading feature of inclosure bills, a^ts for 
partition, exchange, &c. must be understood to be. to make the 
landa which are vooeived upon allotment, exchange, partition, t^c. 
subfect to the fame estates and uses as the lands, &c, in respect of 
which the allotment, exchange, &c. were made. 

In general, by (orte of a provision in inclosure acts, tke aMptted 
attd •JKchangad lands pass by a will made prior to allotment, aa a 
subatitstioii for» or in addition to, the lands given by the will ; but 
no provittOQ Sof that purpose is coutained in the geuend inclo- 
sure act 

The local act therefore must be inspected, to see that it oontaim 
meh provision. 

The dtSetence also between exchanges under inclosure aicts, 
and exchanges under acts for that spcicial purpose, are to be no* 
tioed- 

Under incloaure aots the exchange will be absolute ; communi-* 
ottiiiiff positively to the Jaod9 reeeived in exchange, the title whiob 
governed the luftds given 'm exchange ; while in exchanges imder 
acts for that special purpose, the eviction clause is generaUy framed 
in 4w samt manner ai iif the exchange were made by mutual gneiti 
bdsvetf n the parties ; cu- would h«ve been implied by law on a 
fonnal exohaage./ 

*The singularity attending the ccmstruction of acts of [*^1<2] 
inckeore, and of exchanges of land for land, &c. or com- 
mon riglrta for land, under these inclosure acts, may be tibus stated : 
There 10 u etuH^ 0/ Umd^ &c. but noi^chmge ^tUU. 
The title whioh wS has to his lands, or common rights, at the 
tine of allotment or exchange^ is communicated to the land he le^ 
caivea under the allotments or exchanges ; while under a mere 
private act of exchange between individuals, each holds the lands 
enilBr tibe tide which attached to these lands prior to the exchange. 
He May therefeve be evicted, though the title to the lands he gave 
in encluinge nwy be fterfectly good* ^ 

Hie lemedy on eviction is, in this case, to resort to the lands he 
gave in exchange. But then, as under a common law exchange, 
the whole exchange, and not a rateable part, must be defeated. 
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And for a long time, say sixty years, after the exchange, he must, 
for the satisfaction of a purchaser, make out the evidence of tide, 
as well to the lands given in exchange, as to those he holds under 
the exchange. 

Each of these considerations is one of considerable difficulty, and 
frequently of great anxiety and expense. 

In abstracting acts of parliament the clauses to be principally re- 
garded, are, 
[^163] Ist, The date, or rather time of passing the ^act, viz; 
in old acts of parliament the year of the reign in which the 
act was passed, and in modem acts, which have that fact, the day 
on which the act received the royal assent. This date b now 
added to the title, under the provisions of an act of parliament 
passed for the purpose in the last reign. 

Sdly, The mle of the act. 

Sdly, The recitals of the act, as far as they can throw any light 
on the state of the title, or lead to the construction of the enacting 
clauses. 

4thly, The enacting clauses ; and if the act be by way of power, 
it should show all the circumstances of the power, in like manner 
as is recommended under the head ^< powers ;" and when it vests 
the estate, discharged of uses, &c. the clause should be abstracted, 
so as to show the lands which are the suliject of the act, as iar as it 
is material to the title in question ; the persons in whom the legal 
estate is vested ; the duration of the estate limited to them ; the time 
from which the estate is to be vested ; the uses, &c. from which the 
lands are discharged ; the trusts which are to be performed, as to 
sell and exchange, &c. ; the provision, if any, to indemnify the pur- 
chasers from Seeing to the application of their money ; and when 
there is not any such provision, or the title depends on the ulterior 
trusts, then the ulterior trusts, and the mode in which the money is 

to be applied. 
[*164] To these particulars should be added the ^exceptiony or 
sanmg clause^ so as to show whose rights are preserved, and 
consequently as against whom parliament has left the rights open. 

In general, indeed almost universally, the sole object of an estate 
bill is to leave the title exactly as it stood under the ownership of 
the testator or settler, so only as to liberate it from Certain uses 
which he has declared, and to pave the way for a new or more con- 
venient settlement, by selling part of the lands to exonerate others, 
or by selling certain parts of the lands with a view to the purchase 
of others more convenient, or to authorize partitions, exchanges, 
and the like. 

Indosure acts are seldom abstracted. The person who prepares 
the abstract contents himself wit6 stating, that in pursuance of an 
act passed, &c., intituled, &c., wS B and C 1>, two of the commis- 
moners appointed by the said act, allotted to £ F all, &c. in lieu o^ 
&c., here stating the lands in lieu of which the allotments were 
made. 
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This practice has arisen from the circumstance, that all inclosure 
bills are, in their provisions, nearly the same. 

And now the statute of 41 Geo. 3, cap. 109, has, in effect, incor-' 
porated into every inclosure bill various provisions ; being the or- 
dinary regulations which were usually introduced into old inclosure 
acts. 

On the one hand, not to delay the reader, and on the other 
hand, to afford him a ready ^access to the proviaons of this [*165] 
act, an abstract of the act will be added in the •Sppendix. 

Of course, when these provisions are varied by the local or par- 
ticular act, the variations snould be shown ; and if that act contain- 
ed any special matter which can affect the title, these special pro- 
visions should be stated ; and the person by whom the abstract is 
examined, on behalf of the purchaser, should take especial care to 
see that the award is warranted by the provisions of the act; that it 
is duly made and enrolled, &c. as the act requires; and in particu* 
lar, within the time, if any, limited by th^ act. 

It should seem that the enrolment must be on parchment, 1 Inst* 
35 b, 36 a, 2 Inst. 673. 

In those parts of the abstract which are subsequent to the inclo- 
sure acts, the parcels must be abstracted in such terms as will show 
that the lands received in allotment are comprehended in the con- 
veyances, assignments of attendant terms, and other instruments. 

In inclosure acts, it is a common provision to enable tenants for 
fives, husbands seised in right of their wives, and other persons ha- 
ving partial interests, to make mortgages by demise, with the con- 
sent of the commissioners, for defraying the expenses of the inclo- 
sure ; and it vnll appear in the Appendix that tne general act has a 
mmlar provimon. The effect of this provision is to make the term 
so created the prior term in the title, and consequently the term 
which governs the right to the possession, and to maintain 
^ejectment, &c. For this reason, in the subsequent de-[*166] 
duction of the title, more than ordinary care should be taken, 
that the assignments of the residue of this term have been regular in 
point of form, and by persons duly qualified. 

The title, under a term thus created, fonns an exception to the 
rule, qvi prior est temporey potior est jure ; and also to the rule which 
makes the titie under derivative esti^tes, and the order in which 
they are to confer the right to the possession, depend on the estate 
of the person by whom the derivative estate is granted. 

The solution is, that the grant is by way of power under the au- 
thority of the act. 

Something of the same nature, though in a more limited degree, 
takes place when terms are created under powers in settlements, 
and the terms over-reach and defeat estates limited by the settle- 
ments. 

These examples are in semblance, though, when well understood, 
are not in fact, exceptions to another rule viz. quA wm habet Hie non 
Vol. I— M 
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doit or, as it is variously expressed, ne$»o poUst plm jiaris m aimm 
transferre quam ipse habet. 

Leases under powers in conyeyances, wills, &c. merelj confer 
the right to the possession, as against all persons claiming under the 
same settleipent, &c. without taking preeedenpe or priority o?er 
estates of freehold, attendant terms, and other interests, which were 
in point of estate, anterior to the estate of the settler, or other au- 
thor of the power. 
[«167] *Cases of this sort should always receive particular atten* 
tion, because they are most likely to deceive those best ac- 
quainted with the general rules of property. 

As to dmndssions ijf Bankrupt. 

Also, when a title depends on bankruptcy, the comaussioB of 
bankrupt should be abstracted, or should appear in the recital of a 
baigain and sale from the commisoLcmert to the assignee8« 

The material cirouinstances are, 

The date of the commission : ^ 

•The names of the eommissioners, with the clause of qwnm^ a 
clause seldom added ; so that it may be considered, whether the 
authority given to the commissioners has been duly exercised. 

In abstracting the baigain and sale, the proceedings are for the 
most part recited, so as to show, 

The commission ; 

The trading ; 

The petitioning creditor's debt ; 

The act of bankruptcy ; "^ 

The declaration of the commissioners finding the party a bank- 
rupt, and the time, if any, be stated o( the aot of bankruptcy ; 

The choice of assignees. 

And then the deed stales, 
[« 168] The bargain and sale from the codnmisrioners *to the as- 
signees, in trust for themselves and the other creditors of the 
bankrupt. 

To these particulars should be added, by way of memorandum^ 
either at the foot of the abstract of tl^s deed, or as part of the title 
of the deed, that the bargain and sale has been enrolled ; and vegu^ 
larly the time of the enrolment should be expressed, since, as to 
freehold and copyhold lands, no estate passes till enrolment 

And the enrolment must be within six lunar months, to bar es- 
tates-tail, and remainders and reversions expectant on such estates* 

While a bargain and sale by the commissioners of bankrupt ope- 
rates only from the time of enrolment, other bargains and sales ope«> 
rate either in fact, or by relation, from the time of their executioQ* 

It will be proper to consider the bankrupt laws somewhat more 
at large. 

1st, The relation of the title of the asugnees under a commismoa 
of bankrupt, is, generally speaking, to the time at which the act of 
bankrupt was committed ; and therefore, if a man commit an act of 
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bankrapt, and afterwards marry, or sell, the dower of the wife» or 
title of the purchaser, will be defeated ; so if he marry, and then 
commit an act of bankrupt, and is declared a bankrupt, and after- 
wards, and before a bargain aiid sale is executed, he dies, and then 
a biii^n and sale is executed, the title of the assignees will 
prevail over the title *of a woman claiming freeb^nch, on the [*169] 
ground that by relation, her husband was not tenant at his 
death. 

For the protection of purchasers, two acts ^ of parliament have 
been passed. By the statute of 21 James I. c. 19, s. 14, it was pro-* 
vided) << That no purchase for good and valuable consideration 
should be impeached, by virtue of any act made against bankrupts, 
unless the commission to prove him or her a bankrupt should be 
sued forth against such bankrupt within five years after he or she 
should become a bankrupt" And by the statute of 46 Geo. III. c. 
135, 8. 1, commonly called Sir Samuel Romilly's act, it was also 
provided, that in ail cases of commissions of bankrupt thereafter to 
he issued, all conveyances by, all payments by and to, and all con- 
tracts and other dealings and transactions by and with any bankrupt, 
bond fide made or entered into more than two calendar months be* 
fore the date of such commission, should, notwithstanding any prior 
act of bankruptcy committed by such bankrupt be good and effectual 
to all intents and purposes whatsoever, in like manner as if no such 
prior act of bankruptcy had been committed, provided the person or 
persons so dealing with such bankrupt had not, at the time of such 
conveyance, ftc. any notice of any prior act of bankruptcy, by such 
bankrupt committed, or that he was insolvent, or had stopped pay- 
ment. 

But these statutes, as is evident from their ^language, [*170] 
merely afford a protection to btmdfide purchasers ; and the 
qualifications annexed to these acts, render it extremely difficult to 
advise a purchaser to accept the tide of any trader who is in failing 
circumstances. 

Notice of an act of bankruptcy, or even of insolvency, deprives 
the purchaser of the protection of the latter act. And a commission 
of bankruptcy within five years, deprives him even of the protection 
of the former act; and a commission of bankrupt within two calen- 
dar months deprives him of the benefit of the latter act. There is 
fhis material difference between the -fenner and the latter act ; the 
fenner act gives protection by a lapse of five years to a bona fide 
purchaser for a valuable consideration : so that after five years, un- 
less there he a commission of bankrupt in the mean time, the pur- 
chaser acquires a secure title ; but under the latter act, he is not, 
even after two calendar months, discharged from the risk of a sub- 
sequent commisdon of bankrupt, unless he be a purchaser without 
notice of an act of bankruptcy, or of insolvency. 

tdly. Respecting the property which may pass by a bargain and 
sale under a commission of bankrupt. 

Ist, It extends to real and personal estates, offices, &c. powers 
of appointment &c. right to the benefit of eqmties of redemption^ 
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conditions, &c. and it even extends to rights of action ; thus as- 
signees, under a commission of bankrupt, may maintain a 
[*171] writ of entry sur *abatement, and consequently any other 
real action, Smilh v. Coffiuj 2 Hen. Black. Rep. 444. 
And the commissioners have power even to bargain and sell lands 
acquired after the commission, so as they are acquired before the 
bankrupt is certificated. But for after-purchased lands there must 
be a bargain and sale subsequent to the commencement of flie title 
of the bankrupt The bargain and sale may also operate on estates 
for years, for life, in tail, or in fee. Terms for years more commonly 
pass by the assignment of the goods and chattels ; and as part of 
them, without any specific woHs. It was formerly supposed, on 
the construction of the statute o(lS Eliz. c. 7, § 2, that a term for 
years would not pass from commissioners of bankrupt without a 
bargain and sale indented and enrolled. The note in the 12 Mod. 
3, under the name of Danby v. tSng^ assumed it to be a settled 
point, that an indenture and enrolment were essential to make a 
title under a term of years, from commissioners of bankrupt ; but 
it is now understood to be quite clear that enrolment is not neces- 
sary. 

3dly, Estates for life, in tail, or m fee, cannot pass to the assign- 
ees, without a deed indented and enrolled ; and as commissioners 
have an authority only, and not an estate, no estate will vest under 
the baigain and sale until enrolment. 

With respect to estates for life, and in fee, no time for the 
[*172] enrolment is prescribed ; but it "^is likely to be decided that 

the enrolment must take place in the life time of the as- 
signees, or of oae of them. And it is material, that till the assignees 
have an estate under a deed indented and enrolled, they cannot 
communicate a legal title to a purchaser. 

In regard to estates-taO, the seisin passes under a deed indented 
and enrolled ; but the estate-tail or remainder will not be barred, 
unless the bargain and sale be enrolled within six lunar months. 
The right to bar estates-tail and remainders, depends on the statute 
of 21 James I, c. 19, § 12. The enactments are, " That the com- 
*^ missioners, or the greater number of them, shall have power by 
*' deed indented and enrolled, within six months after the making 
'< (hereof, in some of his Majesty's courts of record at Westminster, 
^< to grant, bargain, sell, and convey, any manors, lands, tenements, 
. << or hereditaments, whereof any bankrupt is or shall be in any way 
<< seised of any estate in tail, in possession, reversion or remainder, 
<c and whereof no reversion or remainder is or shall be in the crown, 
<( of the gift of the king, &c. to any person or persons for the relief 
*^ of the creditors, &c. ; and that all and every such grants, bar- 
'< gains, sales, and conveyances, shall be good and available in the 
'< law to such person or persons, and their heirs, against the said 
<' bankrupts, and against all and every the issues of the body of 

<^ such bankrupts, and against all and every person and 
[^^173] *^* persons claiming any estate, right, title, or interest, by, 

'« from, or under the said bankrupts, after such time as such 
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" person shall become bankrupt, and against all and every other, 
^^penon and persons whatsoever, whom the said bankrupt, by com- 
*< mon recovery, or other ways or means, might cut off or debar 
*' from any remainder, reversion, rent, profit, title, or possibility, 
** into or out of any the said manors, lands, tenements or heredita- 
«ments." 

The principle established by this act, is, that a bargain and sale 
irom the commissioners of a bankrupt tenant in tail shall have the 
same effect as any rightful assurance proceeding from the bankrupt 
would have had. 

Thus when he is tenant in tail in possession, and might have suf- 
fered a conunon recovery, the bargain and sale will have the effect 
of a common recovery, and will bar the estate-tail, and all remain- 
ders and reversions, &c. expectant on the estate-tail. 

So when he is tenant for life, with a remote remainder in t^l, and 
consequently, as having the freehold, and also an estate-tail, he. 
might by a common recovery have enlai^ged his estate-tail into a fee 
simple, by barring the estate-tail, and all remainders expectant on 
that estate : a bargain and sale from the commissioners, duly enrol- ^ 

led, will have the like effect. 

But when the bankrupt has an estate-tail in ^remainder [^174] 
expectant on an estate of freehold in some other person, 
then; as the ^wer of the bankrupt was merely to levy a fine with 
proclamations, and bar bis estate-tail, a bargain and sale from the 
commissioners will have only the like operation. If the bankrupt 
had obtained the freehold prior to the bargain and sale, then the 
power of the commissioners would be commensurate with the power 
of the bankrupt, and the bargain and sale would operate as a 
conunon recovery, instead of operating as a fine with proclamations. 

On this statute several difficulties arise, and the points must be 
considered as doubtful until they shall have been decided. 

1st, Suppose the bankrupt to be tenant in tail in remainder ex- 
pectant on an estate of freehold, and the commissioners to execute 
a bai^ain and sale, while the bankrupt is tenant in tail in remain- 
der, this bargain and sale will operate only as a fine. 

At a future period, the bankrupt or his issue may be qualified to 
suffer a common recovery ; a doubt then arises, whether a subse- 
quent bai^ain and sale by the commissioners will produce the same 
effect as a common recovery by the bankrupt or his issue would 
have produced. Under these (circumstances, the practice is to re- 
quire a common recovery from the bankrupt and his issue ; for it 
is not clear that the commissioners, who have merely an 
authority, and *have once executed that authority, can, by [*175] 
a second bargaui and sale, produce any effect on the title. 

In another case, A was tenant for life, remainder to B his son in 
tidl ; they were piurtners, and became bankrupts, and a joint com- j| 

mission of bankrupt was issued against them, and a bai^ain and sale 
was made by the commissioners to the assignees ; and it was con- 
tended, that as the father and son together might have suffered a 
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common recovery, the bargain and sale from the commusioDetfl 
should have the like effect as a common recovery. Against ihiB 
operation k was objecf^d, that the statute of James I. merely ad- 
verted to the power of each bankrupt individually ; and that (he 
bargain and sale had not any other effect on either estate than if it 
had been confined to that estate ; and that the rule junctajuvant 
did not apply. The case is now under discussion, and to be de- 
cided by the chancellor. Jarvis v. Taylor^ 3 Bam. & Aid. 55T. 

In all these instances it is clear beyond all doubt, that a common 
recovery suffered by the bankrupt, or by the issue in tail, with the 
concurrence of the freeholder, would have the same effect in bar- 
ring the estate-tail and remeunders, as it would have had in case 
there had not been any bankruptcy. 

It is also to be remembered, that commissioners have merely an 
authority, and not any estate. With respect therefore to copy- 
hold lands on which heavy fines of admission are payaUe, 
[*176] the *prudent course is to except the copyhold lands out of 
the commissioners bargain and sale, and. to execute a bar- 
gain and sale in the first instance, in favour of the purchaser, when 
a sale shall have been made. 

A baiigain and sale to the assignees would lead to their admission 
and payment of a fine, and another fine be payable on the admission 
of the purchaser. By making a bargain and sale immediately to 
the purchaser, one fine would be saved, and thb saving is frequency 
an object. 

All powers which are for the benefit of the bankrupt, and are an 
interest in him, may be exercised by the commissioners ; but they 
have not any power over estates of .which the bankrupt is a mere 
trustee ; nor can they execute powers which are in the nature of 
mere naked authorities^ to be exercised for the benefit of some 
third person, as powers of selection, authorities to sell, &c. ; and 
it is the generally received opinion, that the commissioners cannot 
execute a power which is limited to be exercised by the bankrupt 
and hb wife jointly, or by the bankrupt and any other person jdnt- 
ly ; for instance, if lands are limited to such uses as the bankrupt 
and his wife should jointly appoint, and in default of appointment 
to the bankrupt for his life, with remainder to his wife for life, with 
remainder to their children as they shall appoint, with remainder to 
their children in strict settlement, as tenants in tail, with remainder 
or reversion in fee to the bankrupt ; the commissioners 
[*177] may, by *their bargain and sale, confer a title to the estate 
for life, and to the remainder in fee, but they cannot exe* 
cute the first power, because that power was not exercisable by die 
bankrupt alone ; and they cannot exercise the second power, be* 
cause that power was a mere authority, and not an interest. 

For the purpose of protecting the interest of the wife, it seems5 
on a first view, reasonable that the power of the husband and wifSe 
should not be suspended as to the estate for life and estate in fee, 
by reason of the bargain and sale of those estate?. 
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But oa mature eonsideiation, it will appear to be the more sound 
ooscfaisioQ ; the conclusioa most consistent with the principles of 
law ; that the bankruptcy is an alienatian by the bankrupt, and» to 
the extent of his estate for life and the ultimate fee, is a negative on 
his right to exercise or join in exercising the power, to the prejudice 
of tfatf alienaticMi ; so that the power remains in operation on that 

Eirt only of the fee simple which is not occupied by the estate for 
ie, and the ultimate remainder in fee ; m short, the bankrupt is 
precluded from assisting in any act through the medium of the power 
which would defeat the alienation through the act of bankruptcy. 
See Ga§driglu y. Cator^ » Douglas 477. 

This observation, negativing the right to exercise powers 
after bankruptcy, must be ^confined to powers conferring [^178] 
an inteffest, as distis^isbed from powers being mere an- 
thorifies. 

Sometimes a title depends on a chcuce of new assignees. Such 
new assq^nees must be appointed under an order of the clumcellor 
ntting in bankruptcy ; and it is not sufficient that there should be an 
order of removal and an appointment of new assignees ; nut there 
must las a bargain and sale, or a conveyance by lease and release, to 
carry on the title to the legal estate as in ordinary cases* Blaxham 
and others, asrigneu ^ Ward v. Hid^bardj 6 East 407. 

By the same case it waa sledded that the acts requiring registra- 
tion of bills of sale of ships do not extend to assignments b^ opera^ 
tion of law» as assignments by commissioners of lutnkrupt ^ 

On the transfer to be ooade on the choice of new assignees in 
the place of some only of the assignees, it is proper to frame the 
conveyanoe so as to make the new assignees and tne continuing as* 
ttenees iointenants. An inaccuracy in this respect would not mva* 
lidate the title. A conveyance from those who are assignees, de 
jfure, with a conveyance of the estate from the persons^ whoever 
^y may be, in whom the legal estate is vested^ wooki render the 
tide complete. 

Of mos. 

Ik abstracting wills the following particulars should receive at- 
tention: 

.*lst, T%e daU : and the date should be taken from the [*179] 
will, and not, as is sometimes done by mistake, from the 
letters of probate. 

Sdly, Any charge imposed for the payment of debts, legacies, 
or annuities, should be shown ; and such annuities, and, in most 
cases^ the legacies, should he enumerated. 

Also if debts^are scheduled or specified, they should be disclosed 
by the abstract ; but when there is a trust for payment of debts 
ud legacies, and the debts are not specified or scheduled, and it 
does not appear that all the debts have been paid, there does not 
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exist any reason for stating the legacies specially, ^ce the pilT« 
chaser is not under any obligation to see that they are paid. 

But when it appears, either by a recital, by a report of a master 
in chancery, or from any other authentic document, that all the 
debts have been paid, and some of the legacies are known to be 
unpaid ; it seems, from practice, to be the opinion of the profession, 
that the purchaser is bound to see to the application of his money 
in the payment of legacies. 

Also if the debts become specified or schediUed by the act of any 
of the parties interested in the estate, or by the report or decree 
of a court of equity, and they have not been satisfied in the mode 
prescribed by the court, nor has the money been applied under the 
direction of the court, then there exists a necessity of treat- 
[*180] ing these debts as scheduled or specified debts, and *they 
should be stated, inasmuch as the purchaser is bound to 
see to the application of his money. 

Jlwnmties, though for some purposes considered as legacies, are, 
in regard to the subject now under consideration, treated as specific 
chaises ; as gifts of a particular interest in the land ; so tlmt the 
rule respecting the charge of debts, generally exempting the pur- 
chaser from seeing to the application of lus money in the payment 
of debts or legacies, does not extend to annuities. 

In other parHcularsy the rules prescribed, as proper to be ob- 
served in abstracting deeds, ought to be observed in abstracting 
iprills, except that a will is, in general, firom the ignorance of those 
by whom it is penned, a more irregular instrument. 

The points most material for attention are to show to whom the 
lands are devised ; the words used in description of the lands ; 
the words of limitation by which the estate is devised; the words 
of modification, or of severance of the tenancy, if there be any ; 
the words of qualification winch may abridge or defeat the estate ; 
the uses and trusts, if any are created ; the conditions, or condi* 
tional limitations by way of executory devise, or otherwise, an- 
nexed to the devise or appointment ; the charges imposed on the 
devisee ; the indemnity, if any, e^^st seeing to tb& application 
of the purchase-money, or mortgage-money ; such powers, 
[*181] if any, as *are material to the title : and when leasehold 
lands are the subject of the tide, the appointment of exe- 
cutors. And in abstracting each of these clauses, there should 
be a close adherence to the language of the will, so that a correct 
opinion may be formed of its construction : and the context should 
always appear, as far as it may, in any manner, influence the con- 
struction, by explaining, enlarging, abridging, or in any other man- 
ner afiecting the genuine import of the words on which the titie 
more immediately depends. And it is more proper to be diffuse 
in giving the language of a will, especially one not prepared in 
technical language^ than to attempt to reduce the abstract mto a 
narrower compass, and thus withholding information which may 
be material. 
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Indeed^ in abstracting wills, it is, from the inaccuracy with which 
tiiej are frequently prepared, and the want of the regular form 
which is observed in deeds, of the first importance to add all limi- 
tations oyer, and all clauses which can affect the context, or vary 
the construction. 

How often does it happen, that in wills, words which import an 
estate in fee simple are, by subsequent expressions, and especially 
by words of limitation over, qualified into an estate tail, or into a 
fee iieterminable by executory devise. And again, words which 
under the rule m SheUey^s case import to create an estate tail, are, 
from other expressions in the will, expounded to give the property 
to the heir or heirs of the body as purchasers. 

^Variations of this sort are almost in6nite. Hence the [*182] 
importance that every clause which can influence the con- 
struction should be abstracted. In numerous instances, the opi- 
nions which counsel give on an abstract are veir different from the 
opinions they would have given on a perusal of a full copy or ex« 
tract of the will. 

At the foot of every will it is proper to show at what time the 
testator departed this Ufe ; the court in which the will was proved, 
and the time of the probate, as a means, in some degree, of ascer- 
taining the time of death ; and if the lands are in a register county, 
then the fact, and the time of re^stration, should be added. 

It rarely happens that the time of the death of the testator is 
stated. This is material in many cases for the purpose of showing 
at what time the title of the devisee commenced. 

This fact, however, is of less importance when the'will is proved 
shortly after the death of the testator, or before any act is done, or 
conveyance made, to occasion any material change in the own« 
erabip. 

As to real estate, the probate of the will is given, partly that the 
ioferenee may be drawn, that the testator was dead before a given 
time, and partly to direct to the court in which a search may be 
made for the will ; in case the attorney for the purchaser should 
think fit to search for the will. 

But as to leasehold estates, the probate of the will is of 
importance, as a step in the title, *since no one can be the ["^183] 
executor of an executor, unless the will has been proved 
by the first executor, and was proved by him in the proper court : 
though an executor may assign or surrender before probate, yet to 
prove that he was executor, the will must be proved either by the 
executor, or by some other person. See Peake's Evidence and 
references. Nor can any one be an administrator de bonis non of 
the first testator, otherwise than by taking letters of administration 
from the same court in which the will was proved ; nor then unless 
the will was proved in the proper court ; with a difference, how- 
ever, that .such administration may be void or avoidable according 
to the circumstances. 

Abo, if there be a amfirmoHim of the mil by the heir at law, or 
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any conveyance taken from him, or any proceeding had against 
him to establish the will, or any interest be left undisposed of» 
which descends to the heir at law ; in all these cases it is material 
to state who was the heir at law of the testator at his death ; and 
when the circumstances of the case require it, there should be a 
deduction of the title from heir to heir, or from heir to devisee, 
and,' in some cases, from heir to executor, as for example, where 
the land is converted into money (quoad the heir,) as where the 
heir takes a lapsed legacy, or part of a residue, as lapsed, or undis- 
posed of, or the residue of trust-moneys by resulting trust. 
[*184] Also, when any devisee, either in fee, or of a ^particular 
estate, dies in the life-time of the testator, the fact should 
be stated. 

Also, when a will is partially or wholly revoked, or revoked pro 
tanto in equity, the deeds, &c. which are the cause of revocation, 
should be stated ; and it is most correct to state the deeds, wills, 
&c. in the order of their date, and not, as is too frequently the 
case, according to the order of the times at which they respect- 
ively operate ; thus placing the deeds which operate in the life- 
time of the testator, prior to the will whose operation is suspended 
till his death. 

Also, when the fact warrants it, it is usual to state that the testa- 
tor died without having altered or revoked his will ; or without 
having altered or revoked the same as far as relates to the lands 
in question ; or except as to some particular legacy, or particular 
lands. 

Codicilsy &c. which revoke a will, should be given according to 
the order of their dates ; and if they vary the state of the title, 
they should be stated as separate and independent instruments. 

Also, when a codicil republishes a will, the date of the republi- 
cation should be added ; and it is more proper to add it as a sepa- 
rate and independent fact, according to the order of its date, than 
by a memorandum at the foot of the will. 

Also, when a will is proved in the court of chancery per testes, 

that fact should either be noticed generally, as when that 

[*185] was the sole ^object of the suit; or it should be noticed 

in abstracting the decree of the court, when that decree 

may be material to the title on some other account. 

Also, as to wills and codicils referrible to the title of real estates, 
it should be stated either in the introductory part, or at the foot, 
of the abstract of these instruments, that the same were exe- 
cuted not only in the presence of, but were also attested fry, three 
witnesses. 

Of Probates. 

At the foot of every will it should be shown in what court, and' 
by whom, the will was proved, and also the date of the letters of 
probate ; and when a person claims as the executor of an executor^ 
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or the execator of a surviving executor, it should be shown that 
the will was proved by such first executor or surviving execator ; 
and the representation should be carried on by showing probate of 
the will of the only executor, or the surviving executor, in each 
gradation of the succession. And when the executor, or surviving 
executor, dies intestate, there should be an abstract of letters of 
administration de bonis non^ of the first testator. 

To make out a representation by an executorship to a surviving 
executor, the fact of his survivorship should be shown by certificates 
of burial of his co-executors before his death. 

*But unless the title has been varied by intermediate [*i86] 
acts, it does not seem to be necessary to show the letters of 
administration obtained by each successive administrator. 

Mistakes are sometimes made in deducing the title under letters 
of probate, when there are several executors. It is common for 
one or more of the executors to renounce the probate, and then 
the other executors prove, and die in the life-time of the disclaiming 
executors. In this instance, the disclaiming executors must either 
prove the will, as they may do, or they must renounce the probate, 
and if they renounce the probate, administration de bonis non must 
be granted. 

These observations are dictated by a consideration of the follow- 
ing points ; ' 

Ist, No one becomes, till probate in a court of competent juris- 
diction, complete executor for transmitting the succession; and 
consequently, unless he has proved the will, his executor will not 
be the executor of the first testator ; but there must be an admi- 
nistration generally, unless some executor proved ; and if any exe- 
cutor proved, then letters of administration de bonis non. 

2dly, A renunciation by all of several executors will make an 
absolute intestacy; and letters of administration, with the will 
annexed, must be granted. If there be several executors, and all 
prove, the executor of the surviving executor will become 
the executor of the first testator; *with this exception ; [*187] 
before the probate of the will of his own testator, not 
afterwards, he may disclaim to be the executor of the first 
testator. ^ 

If there be several executors, and some renounce, and some 
prove, those who have renounced must, in the event of their being 
the survivors, prove the will, or renounce ; and till they have re- 
nounced, letters of administration, with the will annexed, cannot be 
granted with effect. 

If the representation is to be carried on by executorship, it must 
be shown that the executor was appointed by the survivor of the 
several executors, including those who renounced, as well as thosfe 
who proved; and if the surviving executor proved the will, then tjic 
gradation is, Jl and 5, executors of C, who proved the will of Z>, 
aiHl was the only ezectitor, or the survivor of the executors named in 
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bis will ; and so on progressively through the whole line of succes* 
jsion from executor to executor. 

The letters of probate, if they state the fact, are conndered in 
practice, as evidence of the fact. Even in courts of justice they are 
full evidence of the facts they state ; but if the facts are mistated, or 
can be ccmtroverted, a purchaser might make such mistake a ground 
of objection to the title. 

Letters of probate, &c. do not form any essential part of a title 
to real estate derived under an authority to executors to sell. 

[*188] ♦ Of Mmimtratums. 

When the personal representation to deceased persons is material, 
as it is in all cases respecting chattels real or personal charges, and 
the person died, either originally or eventually intestate, the letters 
of administration of his effects should be abstracted. They may be 
general or special, and they should be abstracted accordingly. They 
should show the date of the letters of administration ; by whom they 
were obtained ; out of what court, namely, a court of competent 
jurisdiction; and the subject of the administration, as, all the goods, 
chattels, and credits generally, or all the goods, chattels, and credits 
of .fi, left unadministered by B; or the goods, chattels, and credits 
of S, as far as relates to a particular term for years. 

Of Decree$y ^c. 

When decrees are material to the title they should be abstracted. 
Sometimes it is even convenient to abstract the bill on which the 
decree is founded, so far as it states the facts of the case, and the 
material parts of the prayer of the bill. 

Sometimes also it is very proper to state some materiid fact from 
the answer, as the state of the pedigree, &c. as disclosed by the 

answer, or some question raised by the defendants. 
[*189] The decree itself should be stated so far only *as it ma- 
terially affects the title, as, by declaring the will of real es- 
estate duly proved, or the trusts thereof to be performed; decreeiDg 
a redemption; a foreclosure, or a partition; or directing a sale in 
performance of trusts ; or a mortgage to be made ; or portions to 
be raised ; or compelling the defendant to elect ', ordenng an ac- 
count to be taken ; new trustees to be appointed, and the former 
trustees to be discharged ; and to execute conveyances, &c.' &c. 

And as often as there is a direction for the application of the 
money, the mode in which the money is to be applied under the 
decree should appear on the abstract 

To the decree should be added the report of the master, ascer- 
tsRniBg any fact under a reference to him ; the purchase at a sale 
before the master ; the price offered ; the allowance of the master ; 
and the. confirmation by the court of the report; exceptions to the 
title f and the order made on arguing the exceptions. 
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SOf when the accounts are material, to show the amount of an 
encumbrance, or the like, the report of the master, ascertaining the 
state of the accotint, and the balance, and the order confirming the 
report, should appear on the abstract. 

In aU cases of reports, it should be shown, that the report was 
confirmed by order of the court, or over-ruled on exceptions. 
And such interlocutory orders of the court as direct the 
^application of the money, are particularly proper to be [*190} 
absUticted. 

And whenever money is paid into court, and it is incumbent to 
see that it has been so applied, and there is not any subsequent 
order which recognises the payment, the fact of payment should be 
stated from an office-copy or the accountant-general's certificate. 

In short, whatever may elucidate the title, and show the rights or 
interests of the parties, their encumbrances, and the extent of them, 
are properly introduced into the abstract, from the proceedings in 
chancery; and the more recent the proceedings in chancery, the 
more important it is that their substance, and the material parts, 
should be given in such manner that their effect and influence on 
the title may be fully comprehended. 

Of Judgments^ ^c, 

Wben judgments affect the title, or are assigned, and kept on 
foot to protect die title, they should be noticed on the abstract ; and ^ 
to the judgments, when assigned, should be added the assignment 
said declaration of trusts. 

It rarely happens that the solicitor for a seller discloses, by the 
abstract, judgments obtained against his client, or any of his ances- 
tors, or testators, or former proprietors. 

When they are known, or when there is not *any out- [^101] 
standing estate by which the purchaser can be protected 
from thsm, under the circumstance that he is a purchaser for a 
valuable consideration, and without notice, it is the duty of the 
vendor**s solicitor to furnish the purchaser with an abstract of the 
judgments. 

It is to be remembered, that judgments are charges by way of 
lien in eqt^ty from the time at which they are recorded ; and at law 
from the time at which they are docketed ; and from that time, or, ^ 
which last happens, from the time of ownership in the defendant the 
lien attaches. And as judgments obtained prior to the commence- 
ment of ownership, affect the seisin when acquired, the search for 
judgments should sometimes be extended beyond the commence- 
ment of the ownership. 

The general rule is to search for judgments for ten years ; and ^ 

if any judgment appear within that time, to search for ten years J§i 

irom the time of the more early judgment ; and in like manner for 
ten years from each judgment, which shall be found ; stopping, in 
all cases, at the period when the owner became adult, unless there 
be reason to suspect there are judgments against him while a minor. 



y 



191 ON TITLES : 

The result of a judgment is sometimes an execution by elegit ^ 
to freehold lands, and an execution and sale as to leasehold lands* 
Under the execution by elegit there arises an estate, in the na- 
ture of a chattel interest, to continue until the debt shall 
[*192] be paid; and under an ^execution and sale of a term 
of years, a title will be conferred for the residue of the 
term. 

Of these subjects, a more enlarged view will be taken in a subse- 
quent part of this work. 

It is also the duty of the solicitor for the purchaser, except in 
the cases which will be noticed in the sequel of these observations, 
to search for judgments, and to satisfy himself that there are not any 
judgments (except those which are disclosed to him,) which can 
affect the title. 

Of the same description are recognizances, statutes merchant, 
and of the staple, debts of record, and debts to the crown, by bond 
or recognizance. 

In register counties the search should be of the register for en- 
cumbrances, by judgments, recognizances, and the like. As to 
lands in other counties, it is the practice to search the warrant-of« 
attorney-office for judgments in the common pleas, and the judg- 
ment-office for judgments in the king's bench ; and in the exche- 
quer-office of pleas for judgments in the exchequer ; and the seal- 
office for statutes merchant, &c. in chancery ; and with the clerk 
of the staple, in those cities and towns which have a staple. 

By the statute of 4 and 5 William and Mary, c. 20, it was intended 
to protect purchasers from judgments, unless they were docketed 
in the mode prescribed by that statute. 

It was the object of the several register acts, to produce the $ame 
benefit in point of security to purchasers of lands in counties 
[*19S] having a ^register. And at law no judgment is binding on 
a purchaser unless it be docketed ; and as to lands in re- 
gister counties^ unless the judgment be registered. But as th^se 
judgments, &c. are valid against the defendant, whether they are 
registered or not, or whether they are docketed or not, they are 
treated by courts of equity as encumbrances against every pur- 
chaser who can be affected, by notice before the completion of his 
purchase, of the lien subsisting under the judgment, &c. See Davis 
v. tke Earl of Sirathmoer, 16 Ves. 419. 

Crown Debts, 

By the common law, every debt to the crown on record becomes, 
from the time at which the debtor is indebted by record, a lien on his 
real estate, with a relation to the time at which the debt appears on 
record. The statute of 33 Hen. VI 11. c. 39, § 2, extended the lien 
of the crown to debts to the king by bond^ or other specialty; but 
as to leasehold estates, a sale before the test of the writ of execution 
will be good against the crown. See Sir Gerard Fleetwood's cds^> 
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8 Bep. 91 ; but an attenclant term, though assigned in trust for the 
porchaser, will not protect against a debt to the crown. 

By the statute law, the crown has been armed with several privi- 
leges for better securing its debts ; and the law on this sub- 
ject is very ^material to titles. It is necessary only in this [M94] 
place to state, that in all cases in which a vendor, or a former 
owner is likely to be, or to have been, indebted to the crown, there 
should be a search for crown debts. It often happens, that as 9tir«- 
fiet, persons are indebted or bound to the; crown on whom suspicion 
would not readily alight. 

Lands of receivers of the crown, being immediate accountants to 
the crown, (see 13 Eliz. c. 4,) become, by virtue of their office, and 
from the time of their appointment to the office, and not merely from 
the time of their becoming indebted, liable to a lien of the crown ; 
so that sales by such receivers, before they become indebted, may 
be defeated by debts subsequently contracted. Acts of parliament 
are sometimes found necessary to relieve a title from all lien of the 
crown on account of these receivers. 

Of the Orcwnetances which should be stated in explanation of tlie 

Mstract. 

It has already been observed, that explanations of this sort are 
generally introduced into the recitals of a subsequent deed, and are 
to be collected from them. And though these recitals do not keep 
up the chain of the title, as regularly as if the circumstances of the 
title were stated in the order of their dates, as separate and inde* 
pendent facts ; yet when these facts appear in the recital of 
a deed of a distant *date, and these facts have been acted [*195] 
on, or acquiesced in, they are, in a high degree, satisfac- 
tory, since they remove all doubt concerning the existence of the 
hcty or its accuracy. With a view, however, to connect the title, 
and to preserve a regular chain of its evidence, it seems preferable 
to give the facts, in the order of their date, or by way of explanation 
of the facts, &c. to which they relate ; and it may be averred that 
tiiese facts appear in the recitals of a certain indenture, bearing 
date, &c. 

In considering the different parts of the abstract, notice has been 
taken of several circumstances proper to be noticed by way of ex- 
planation. To these should be added whatever fact may materially 
vary the state of the title, or show that it has been regularly de- 
duced ; 

Of tiiis d^cription are, 

Ist^ The death of^, who was tenant for life. 

2dly, The death and failure of issue of «/3, who was tenant in tail. 

Sdly, The return of C from Rome, when his estate is to deter- 
mine, or the estate of another person is to commence on that event. 
And as often as the time at which the event takes place is material, 
as it frequently is, with a view to the operation of a common reco- 
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very, suffered by a person whose estate commences in pos< 
[*(96] session, by the determination of a prior particolar ^estate ; 
or the right of a person taking as heu*, devisee, or executor, 
&c. to make a conveyance or will, levy a fine, suffer a recovery, 
&c. ; whether dower or curtesy has attached ; of a meiffer has 
taken place ; or a contingent remainder has been destroyed ; the time 
of the determination of the particular estate, or the death of the an<* 
cestor, testator, &c. should be expressed. 

Also, to show the application of settlements, vrilis, &c. in regard 
to the persons for whom provision is thereby made, the number of 
the issue, &c. should be mi^ntioned ; so that it may appear what 
were the interests to wKich they became entitled under the settle- 
ment, will, &c. ; and if their shares or interests have been varied by 
death, &c. the events which have caused this variation should be 
noticed. 

The facts also of survivorship of two or more persons, taking as 
joint-^tenants, either as trustees, or beneficially, or as executors, &c. 
or of one of several persons taking under a limitation to the sur- 
vivor of several persons, (being the object in whom an estate given 
to a class of persons vested,) is a proper subject to be expressed in 
the abstract. 

In short, every circumstance which may afford any light on the 
state of the title, or to account for the deduction of the same, ought 
to appear as part of the history of the title. And on many occasions 
it is^ proper that the facts which depeud on extraneous circum* 
stances should be authenticated by certificates, of baptism, 
[*197] *burial, marriage, and the like ; or by the affidavits or per- 
sons to whom facts are known, which do not admit of being 
verified in any other mode; as identity of persons, and of parcel^ 
possession, seisin, &c« &c. 

Also, in complicated titles, depending on a deduction by descent 
{rom a remote ancestor, there should be a pedigree of ttie iamily, 
as the only means of rendering the state of the title clear and per^ 
spicaous. And when the title is derived under a remote remainder 
or reversion, which was devisable by each successive owner, the 
time of the birth and death of each i)er^n who for the tone being 
was the heir at law, should be stated, as far as it can be ascertained. 
. Sometimes also, in the abstract of the deed, or will itself, it is 
usefiri, and of great assistance to the person by whom the abstract 
is to be perused, and to whom the state of the family cannot other- 
wise be familiar, to aver the fact, that the contiogency did or did not 
happen, in this or the like form, tiz. '^ In an event which did not 
happen, namely, in case Jl should die in the life-tim^of £, then, 
&c. ;" or, " In an event which did happen, namely, in case B 
should die in the life time of jj, Ac." 

During the continuance of particular estates which are determin- 
ed, various acts may have taken place which cease to have any effect 
after the determination of these estates. The rule is, re^^mite Btaht 
prtmiftvo, cessat derinatimff, ^ 
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^Asa iteneral propoaition, the conveyances of particular [*198] 
tenants whose estates are determined may be disregarded and 
omitted out of the abstract. But there are many instances in which 
these acts may have an influence on the title to the inheritance; 
and so far they are to be added to and form part of the abstract 
For example, Ji is tenant for life, with remainder to ^, in tail ; ^A 
assigns to O. Suppose Jl and Bf or ^ and C, to suffer a recovery 
after such esaignmenty the assignment should be stated; in the 
former of these cases, that the defect in the recovery may appear ; 
and* in the latter instance, the assignment diould be stated, to show 
the competency of C to assist B in suffering a valid recovery. 

So^ Ji may, by feoffment, or fine or recovery, have divested the 
remainder or reversion ; or a tenant in tail may have discontinued 
the inheritance ; each of these acts may materially influence the title 
to the inheritance ; and under these and all other like circumstances, 
tbe acts of Ji should appear on the abstract as constituting part 
of the evidence of title to tlie inheritance, even after the determina- 
tion of the estate of «d. 

Experience proves that a great number of titles are defective, 
from the dr cumstance, that a recovery has been suffered, with the 
assistance of a pemon as tenant for life, after he had aliened his es* 
tate for life by way of mortgage, or as a security for an an- 
nuity ; and ^consequently, after he who remained the ap- {*199] 
parent owner no longer had the r^t to assist in suffering 
the recovery. 

These are the leading observations to be regarded in preparuig 
abstracts of title ; and these observations, with others wtudi iviU 
readily suggest themselves, as the dreumstances may dictate, will 
direct the attention of the gentleman Vy whom it is to be conqwed, 
on the behalf of the purchaser, to take the necessary caution in 
seeing that the abstract is complete, and in supplymg any defects or 
omissions. 

It is more partfeolarly the duty of Ae solicitor of a puscliaser, 
embracing under this term a mortgagee, to see that no feet is stated 
on light foundation, or without bemg warranted by some antbentic 
or reaaanable evidence. 

Il ia also his fauaiBess to take care that, though the abstr^tet be 
correct, as far as it is stated, no provisions are omitted which may 
materially vary the state of the title ; and for this purpose, it is his 
duty, first, to peruse the abstract ; and secondly, to peruse the deed 
or will from which the abstract is prepared. This is a tedious busi- 
ness, and it is too frequently committed to the care of persons who 
have not sufficient interest to discharge their duty with care, or suf- 
ficient Luformation to perform it with judgment. 

In general, every deed, &c« should be read by one person, 
in comparison with the abstract *heid by anodier person ; [*300] 
or tbe abstract should be read to the person who is perusing 
the deed, &c. 

ISbt practice in preparing abstracts seems to have taken a turn 

Vol. I.— O 
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by no means favourable to the interest of purchasers. The pro- 
fessional emoluments arise from preparing the abstract, and not 
from examining it. It is now prepared by the solicitor for the seller. 
Formerly it was prepared by the solicitor for the purchaser ; 
and this, as far as the point of accuracy is in question, is the more 
eligible mode, since the deeds were left with the purchaser's solici- 
tor, and they were abstracted at leisure, and he had sufficient time 
to take care that all the material parts were inserted in the abstract - 

It is to be feared that now, in some instances at least, sufficient 
time is not allowed, or if allowed, cannot be devoted by the solicitor 
for the purchaser to read over and compare the voluminous deeds 
constituting the evidence of a title, which has experienced a fre- 
quent change of ownership, or been fettered by various encum- 
brances. To understand one deed thoroughly, and all its various 
operations, combined as they may be with numerous external circum- 
stances, will sometimes engage the attention of those most skilled in 
the subject, for the greater portion of a day, and require frequent 
recurrence to the subject before the contents can be perfectly com- 
« prehended. What then can be expected from a person who 
[*S01] is at once "^to wade through deeds, wills, &c. which run to 
the length of several hundred skins, and a short abstract of 
which alone comprises from fifty to a hundred pi^es. 

It is a subject of surprise that more inaccuracies do not occur ; and 
that more defects than are experienced in titles do not exist Did 
clients know the care and attention devoted to their concerns, in the 
progress of a faithful discharge of duty, in the completion of any 
transaction of difficulty, connected with a title to real property, they 
would be more sensible, than they seem to be, of the value of the 
assistance of those whom they employ. 

The points to which the solicitor for the purchaser should also 
attend with particular care, are, to see that the will, if any, appears 
to be duly attested ; and that the deed is executed by the persons 
named in the abstract, as executing the same ; and that the execu- 
tion by them is duly attested according to the general rules of law, 
unless a particular mode be required ; and then in the mode re- 

auired ; or is attested in the mode noticed in the abstract ; and that 
le receipt, if any is indorsed for the conmderation money, is duly 
signed ; and that the deed, if professed to be enrolled, was duly 
enrolled; and finally, that the deed was on the proper stamps : a 
head of investigation which now requires great accuracy, and a 
minute knowledge of the stamp-laws. 

[*202] * Of Msiracts of Tith to Copyhold Lmds. 

Hitherto the observations which have been made have been 
more immediately applied to lands of freehold tenure ; but the 
general rules are equally applicable to lands of copyhold tenure. 

The deduction, however, of the title to copyhold lands generally 
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Spends on a customary mode of conveyance, and of admittance by 
the lord. . 

These customary conveyances are, 

1st, Surrenders to the use of a purchaser, or surrenders to par- 
ticular uses, or surrenders to the use of a will, &c. and a will made 
pursuant thereto^ and the admittance thereupon. 

In general a copyholder cannot transfer his estate by a commons- 
law conveyance, but such common-law conveyance, except in the 
instance of a lease warranted by the custom of the manor, or a 
lease for one year, which, unless restrained by custom, is warrant** 
ed by the rules of the common law, will be a forfeiture of the copy- 
bold tenement But there are several instances which may be con- 
sidered as exceptions to the general rule, and in which a common- 
law conveyance will operate with effect ; thus, one of several joint- 
tenants may release to the other ; so a person having a mere 
right, or an inchoate interest as a ^contingent remainder, [* 203] 
may release to the copyhold tenant, or may release to the 
lord. 

2dly, An authority to sell, created by a will under a surrender to 
the use of that will, may be executed by a sale made by a deed, and 
the bargainee will be entitled to be admitted. 

Sdly, Under the statutes relating to bankrupts, and other special 
acts of parliament, as the land-tax acts^ a bargain and sale enrolled 
may be the only efficient mode of transferring the copyhold estate. 
These observations are applicable only to alienations of the legal 
estate ; for the equitable owner of a copyhold interest not being 
tenant in tail, or a married woman, may bind his or her interest by 
-«ny deed or contract. 

It is observable also, that entails of copyhold lands, whether they 
affect the legal or the equitable ownership, may be barred in, the 
mode prescribed, by the custom. They may be barred by a sur- 
render, and even a surrender to the use of a will, unless some other 
mode, as a customary recovery, or the like, be rendered necessary 
by the particular custom of the manor. 

It is also to be noticed (though the contrary is to be found in Mr. 
W€Uldn8*8 valuable book on copyholds) that there cannot be any 
entail of the equitable ownership except in those cases in which the 
legal ownership of the same lands might be entailed.. See PtMen 
V. JOUdUtany 9 Mod. 494. 

Every abstract relating to copyhold lands ^should show [^204] 
the date of each surrender and admittance, the person by 
whom the surrender was made, the admittance, or the grants by the 
lord upon forfeitures, &c. and, either by special words, or by re- 
ference, the lands «hicb are surrendered, or to which admittance 
is granted. It should also show the admittances of the heir as 
such ; and the proceedings which are had under customary reco- 
veries, to bar legal or equitable entails; and also s^ll special cove- 
nants and agreements, even in deeds and other instruments, which 
may materially afE^ct the equitable title ; also the surrenders made 
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to the use of wiilfl, and whether tbey are made to the oae of the will 
generally or specially, as to the use of the will made or to be made. 

It should also state the wills (if any) made in parsuance of such 
surrender, and when the lands of copyhold tenure are specifically 
devised under circumstances which wUl entitle a court of equity to 
supply the want of a surrender, as in favour of a ekUd^ a wt/s, or a 
credUoTf for it will not supply the want of a surrender in fisvour of a 
grandchild, a husband, or a stranger, except so far as he is a credi- 
tor, or may raise a question of election, by imposing on the cus- 
tomary heir the obligation in equity of either giving effect to the 
difposttion, or waving in favour of the disappointed devisee, the 
lands which are devised to the heir, such will, &c. should be ab- 
stracted. 

Also inclosure acts, which substitute allotments of land 
[*206] hi lieu of lands formerly of ♦copyhold tenure, are with 
propriety introduced into the abstract. 

When freehold and copyhold lands are intermixed, or constitute 
part of the same farm, or are sold together to the same person, the 
abstract generally shows, in the first place, the state of the title 
to the freehold lands, with the covenants, &c. which affect the 
equitable title to the copyhold lands; and the legal title to the 
copyhold lands is given in a distinct abstract, so as to disclose 
the transactions which have taken place in the copyhold court. 

When copyhold lands are enfranchised, and the copyhold tenure 
becomes extinct in the freehold tenure, the evidence of the title 
should, to be complete, show the state of the title under the copy- 
hohl tenure, and also the state of the title under the freehold 
tenure ; for the copyhold tenure exists in point of right for the 
benefit of all persons who can make title to the same, or ahow any 
encumbrance under dijs tenure. And as the copyhold tenure is ex- 
tinguished, the freehold tenure governs the right to the possession ; 
and the judgments, &c. and otiber encumbrances of the owner of 
the freehold tenure may be considered as affecting the actual poa- 
session, as far as it is discharged of the copyhold tenure. In this 
respect there is a great affinity between the learning of merger, by 
Vhich one estate is absorbed in another, and extmgnUhmmtj by 

which one tenure is annihilated in the other. 
[*206] In the observations to be made on the state *of the title, 
as falling within the province of the conveyancer, the dif- 
ferent modes which have been adopted to guard against the total 
annihilation of the copyhold tenure, so as to prejudice the title by 
accelerating the encumbrances of the owner of the freehold te- 
nure, or by blending one title with the other, will be considered. 

It frequently also happens that different copyhold lands are par- 
cel of different manors ; in this case there should be a distinct. a(>- 
stract of the title to the copyhold lands held under each distinct 
manor; as being the most convenient arrangement that can be 
made for simplifying the evidence of title. 

This, however, is so universally the practice, that any caution 
on the subject may appear altogether unnecessary. 
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«iSf to Landsofthi Tenure of ancient Demesne. 

Veey few obflenrations are niaterial to be offered on this bead, 
•8 the general rule for preparing abstracts of lauds held in common 
socage teaiiTe are equally applicable to lands of the tenure of an- 
eient demesne, except that it would be proper to notice any acts 
wUdi have been done by the tenant, witn or without the consent 
of the lord, to render these lands irankftee, viz. common socage 
tenure; and also whether the acts so done remain in force, or have 
been avoided, as thay may be, by a writ of deceit, when the lord 
is not bound by these acts. 

'^Tbe abstract, when it concerns lands and tenements [*807] 
c^ the tenure of ancient demesne, ought to state that fact 
in <tie bead or title of the abstract, because a fine cannot, at least 
without an express custom, (Jenk. Cent 87. Dyer S78,) be levied 
of lands in ancient demesne to bar an estate^tail, Hunt v. Bourne, 
1 Salk. SS9. 

It may be frequently necessary, either in judging of a title, or in 
advising on the means of completing it, to treat a fine as ineffectual, 
while It would be a sufficient assurance if the lands had not been 
of the tenure of ancient demesne. 

The principal object of introducing this head into this place, is 
merely that those points shall be raised by the abstract, which ought 
to be considered, and will be suggested by the observations to ne 
made on this subject. 



Of the PaviUe to wkteh etttmutUm ie to he pedd in eontUUrmg the 
Jibetraety emd miwMng on the etate ofths T\tU. 

* ^ 

This part of the subject includes more immedialely the duty cf 
the conveyancer or counsel. 

The object, in every abstract of title, should be to show the pre- ' 
cise state of ownership of the persons by whom the sale or mort- 
gage is to be made. 

It ought to disclose the history of the title, *and all ma- [*M)8] 
terial circumstances attending the same, and the charges 
and encumbrances by which the title is affected. 

This win more particularly appear in the observations ^hicb 
have been suggested on the proper form of the abstract, and on 
the particulars to whmh attention is to be paid in preparing the 

abstract 

It is the duty of the conveyancer to consider the deduction of 
the title ; the evidence by which it is supported ; the defects, if 
any, which appear in the title, or in its evidence ; and to call for 
such information as shall appear necessary to elucidate the real jj 

state of the facts ; and also for such documents as, in the nature of -^ 

the case, may exist, although no notice, or only very slight notice, 
be taken of them in preparing the abstract. 
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This may appear to be a duty attended with little or no diffi« 
culty ; but it will be found to involve within its. compass the know- 
ledge of all the rules of real property, and all the niceties mth which 
these rules abound. 

In short, no one ought to deem himself qualified to advise on the 
state of a title till he has informed himself fully on the doctrine of 
the law concerning estates, their quantities, as in fee, in tail, &c. 
&c. ; their qualities, as jointenancy, &c. ; the degrees of OMrner- 
ship they confer, as the right of tenant in tail to bar reversions, and 
remainders, as well as the heirs in tail ; the incidents to 
[*209] which estates are liable, as dower curtesy, &c. ; *the 
modes by which they may be conveyed, determined, for- 
feited, or extinguished ; the modes by which a title may be changed 
from one person to another, either by conveyance, (namely, deed 
or wiU,) by the act of law, as desceniy &c. or by the tortious or 
wrongful act of a stranger, as dUseisin^ or of a particular tenant, as 
wrongftd aUenation by tenant for life, or discofUmaaince by tenant in 
tail. 

He must also be prepared to distinguish with accuracy between 
legal and equitable estates ; the difierent modes by which these 
estates arise or are transferred ; and the distinctions which are 
allowed in application of the law to one species of interest and 
the other. 

As a general proposition, it is in vain that he should first read his 
abstract, and afterwards, except on special points, endeavour to 
inform himself of the law. In this mode verj little progress could 
be made in the despatch of business ; his abstract might remain in 
his hands for a period which would exhaust the patience of Us cli- 
ent. It is not, by this observation, intended to insist that a convey- 
ancer should be expected to solve every difficulty which may arise, 
' without any recourse to his books. 

All that is intended to be expressed is, that he should be pre- 
pared to see the difficulty, to raise the question in his mind, and to 
refer to the authorities by which that difficulty shall be solved, as 
far as it admits of solution, or at least to show that the point 
[*210] admits of so much *doubt that it dues not allow of a deci- 
sive opinbn. 
, In short, no case, except one of extraordinary difficulty, ought to 
arrest his career in perusing the abstract ; combining its difierent 
circumstances ; deciding in his own mind on the operation of each 
deed as it is perused ; and comprehending its influence on the state 
of the title, or at least the doubt to which it exposes the title. 

This degree of skill is to be attained only by an enlarged and 
extensive course of reading ; by digesting, and preparing to apply, 
the bulk of the laws on real property, and in particular those vfhich 
concern the abUiiy and capacity, and, in the result, the disability of 
persons, as infants, married women, &c., and of the respective 
owners of difierent estates^ as tenants in tail, &c., the effect of 
conveyances by them respectively, and the course of transmission 
. or succession on the descent, or devolution of the estate. 
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The rules for ihe expositioii of deeds and wilk, as the teehnical 
means bj which they are to be construed, and their effect ascer- 
tamed, are abo to be studied with particular care. 

It is frequently necessary, first, to decide whether a person be 
tenant in tail, tenant for Bfe, or in fee ; whether he be a joint* 
tenant, or tenant in common, or tenant by entireties ; whether he 
has a vested or contingent remainder, or an interest by 
executory devise ; whether *he has a legal or an equitable [*211] 
estate ; whether he has an estate, or power, or an autho- 
rity ; before any safe or satisfactory conclusion can be drawn on 
the subsequent parts of the title. 

Frequently, also, it is necessary Ur consider whether a person 
has an estate, or merely a right or title of entry, or of action ; . 
consequently, whether he is seised, or has been disseised ; also, 
whether an estate which was vested has been divested ; and whether 
an estate which existed, has been discontinued, or turned mto a 
right of entry ; whether a seisin which has been converted into a 
right or title, has been restored by entry, by action, or by that ope- 
ration of the law which is called remitter. 

Also, whether a particular estate which existed has been deter- 
mmed by the lapse of time, or by filling the boundary by which it 
was circumscribed, or measure of time which it was to complete. 
Also, whether it has been determined by surrender, merger, or 
entry for a forfeiture ; and whether an interest, limited by way of 
contingent remainder, has been destroyed, released or extinguished ; 
and whether a more remote remainder or reversion has been barred 
under the ownership, which the law confers on the person who has 
a prior estate ; being a learning peculiar to estates-tail. 

This summary will disclose to the reader that a large field of 
inquiry is open to his research, and invites his studies, and that 
some portion of labour is necessary to enable him to 
qualify ^himself to perform his duty with credit to himself, [*212] 
or with justice to his client. 

There was a period when, in some particulars, this duty was 
attended with more difficulties than at present ; while on the otiier 
hamd, the increase, in modem times, ot law-books, and, in particu- 
lar, of Reports, has added to the difficulties, by enlarging the field 
of the student 

The assistance to be derived from several of the publications of 
the last thirty years will not only abridge the labour of the student, 
but enable him, with reasonable certainty, to attain that correct 
knowledge of the subject which, without those idds, he could not 
have obtained, at least, in the same space of time, nor with the 
same deg^e of certainty; for without any imputation on his 
judgment, he might have adopted many of those errors which are 
unavoidable on the part of a person who is studying the law, with- 
out any assistance, and without the aid of methodical treatises ; and 
also without any means of discarding those propositions which were 
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formeiiy considered as Uw, but have been oyer»ruled> exi»laiiied, or 
modified by modem decittons. 

The heads of the law to which partionlar attention is to be {mid, 
are those which will be found in the Conrnientaries of Blackttime, 
in the four last chapters of the first Toluone, the aererai chapters of 
the second volume, the 1st, 2d, lOth, 1 1th, & t7th chap* 
[*213] ters of the third volume, *and the 29th chapter of the 
fourth volume of that excellent work. The studtnt should 
take these chapters as a ^reat outline, and fill np that outline by 
reading the different treatises written on the different subjects of 
some of these chapters, particularly Feiima on Contingent Remain* 
ders and Executory Devises ; Bmda^M notes on Coke upon Little- 
ton ; CVtfife nn Fines and Recoveries ; Waikma on Copyholds and 
Deseente ; Gfttterf t Tenures ; PomU on Devises, Powers, Mort-> 
gages, and Contracts ; JSooon, iSaiaMiers, and Otiise on Uses ; Sug^ 
dtiC$ Vendors and Purchasers ; Sugim on Powers ; the Law of £vi« 
denee (than which no subject is more useful to the conveyancer ;) 
B^9lh on Real Actions ; so much of Conngnt^n Digest as relates to 
these actions; and finally, the different heads on the different 
subjects of real property, which are to be found in Comyiu'^ 
Digest ; Sh^ppatfi Abridgment ; BaemCt Abridgment ; and Vm€iP$ 
Abridgment* 

Nor should the student be without Shippmts Touchstone^ a 
book which of itself is a comprehensive library of the law on the 
Assurances of Property, given in clear and perspicuous terms, with 
oomparatively few errors ; a work excellent for its method and 
amtngemeot ; and those heads of law which are not embraced in 
the Touchstone may be supplied from Skefparfi Abridgment 

in short, a pereon intimately acquainted widi the con- 
[*214] tents of SkipparfM Touchstone, and who *ha8 made hum- 
self perfectiy master of the same, may, with the assistance 
of some of the modem treatises, ooBgratulate himself o<i having 
attained a very lai^e portion of that knowledge whicfa will be «se*> 
ftd to Ini in (tie exercise of his profesnoiul duties. 

bl Shippamts Touchstone, the chapter on the Expodtion Of 
Deeds, the dhapter on Grants, and the chapter on Testaments, are 
piirticularly deserving of his attention,' as containing those rules %d 
construction, without which it is in vain to attempt to go thronj^ 
an abstract of any length, or of any difficulty, with a chance of 
success. 

The roles of law-construction and expositioo which are coBected 
in the different books of maxims, and aho in Woofs Conveyancmg, 
will be found perliculariy usefiil. As a manual, a litde book, en« 
tided, « PrmDma Legu tt EfmimtU/* (by 7. Branch, esq.) contmns 
more law, and more useful matter, than any one book of the same 
size which can be put into the hands of the stiident Mr. BmimCs 
Elements will abo be found an useful part of the law-library of a 
conveyancer. The student, however, will do right to use these, 
and other works of the like nature, as a species of index, and only 
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as assisting him in his studies. He will always trace the law to its 
foantain head by reading the Reports and the Text-books, or other 
authorities from which deductions are drawn. Thus he may 
satisfy himself that these deductions are correct before 
*he implicitly relies on them. Any work which is calcu- [*215] 
lated to abridge the labour of the student, by bringing the 
points under each head into one view, and under an arrangement* 
calculated to enable the student to find that of which he is in search, 
with the least possible delay and loss of time, is of more value than 
can be easily conceived by any persons, except those who from 
practical experience have learned its importance. 

The observations on the extent of study necessary to qualify the 
conveyancing lawyer, are not made for the purpose of damping fhe 
ardour of the student, or to overwhelm him with the magnitude, or 
the difficulty, of the pursuit. 

They are suggested merely to point out the extent to which his 
researches are to be carried. 

In proportion, however, to the exertions which are made will be 
the satisfaction to be derived, and the fruits to be reaped, from 
these exertions. 

It is obvious, that it will require several years to complete a 
coarse of reading which shall embrace all the subjects to which 
reference is made; and to comprehend and apply the learning 
involved by these subjects in a scientific manner. 

As it happens, however, to a few only to have their time fully 
occupied by the duties of the profession, in active practice, at the 
commencement of their career, the young conveyancer has 
generally sufficient leisure to form his ^opinions correctly [*216) 
before they will be called into extensive use.' And, in pro- 
portion as his business shall increase, he will, by the assistance of 
experience, feel qualified to acquit himself with credit, should the 
interval be diligently employed ; and at first he will be able, from 
his abundant leisure, to supply in a great measure, any Want of 
more exten»ve knowledge, by minute attention, by reflection, and 
by inquiry among more experienced men ; so as to avoid any 
fiiagrhui errors. 

Still, however, a considerable portion of knowledge should be 
acquired before any attempt be made prior to the commencement 
of actual practice ; since an important error committed in tiie early 
part of life is not easily forgotten. Besides, irreparable injury may 
be done to those who have relied on such assistance, and committed 
their whole fortune, and sometimes confided the pledge of their future 
industry, to his judgment. 

The great object of the student should be to employ his time in 
the most beneficial manner ; and at first to confine himself to those 
points which may be of moire immediate use to him ; and to leave 
abstruse learning, and those heads of the law which are nearly 
obsolete, and which serve rather for illustration than actual use. 

Vol. I.— P 
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till an occasion of practice or leisure may invite bis attention to 

There is one point, however, to which a person thns cir- 
[*2 1 7] cumstanced should pay particular *atten^n. In the early 
part of his profes«onal career he should consider it not 
only as his duty, but as his interest, when a question arises in actual 
practice, which involves any head of learning on which be has not 
fully bformed himself, to consider this as the proper time, as far as 
bis leisure will admit, to study the subject folly, and pursue U 
through all its distinctions. . , 

By these means his opinions given on the particular case will, in 
all probability, be correct ; at all events, respectable ; and he will 
have an opportunity, should he wish it, of at least treating the sub- 
ject in a masterly manner ; and (this is a point of still more im- 
portance to himself with a view to his future succes^) be wUl be 
better prepared to advise on the same subject, when it shall again 
be presented for his consideration. 

With a view to this mode of study, modem treatises are of ines- 
timable value, as containing the recent and ancient authorities on the 
subject brought into cbntrast ; also accurate criticisms ; and point- 
ing out those distinctions by wfaich cases apparently di&ring in 
principle are to be reconciled. 

As aids in the same pursuit, the Digest of Chief Baron Cmmpu^ 
and the Abridgment of J?acofi, will be of considerable use ; but 
lastly, and finally, the student should always make a pcnnt to go to 
the fountain head, by consulting those authorities wbicb be has 
discovered in the progress of his studies, and which appear 
[*318] to be ^rnore immediately applicable to the case on wbicb 
be is to advise ; for it is a truth ! a lamentable truth I that 
few books in the law are so precise as to be positively correct 

After purstiing this course, a gentleman must have mistaken bis 
talents, and the line of profession in which his exertions may be 
judiciously employed, or he will be competent to aU the duties of 
his profession. 

AU knowledge should be founded on principle ; and from first 
principles, and general rules, the student should descend to particu* 
lar cases, and to exceptions. 

The student should be particularly careful to select bis general 
rules and first principles from the most approved authorities. He 
should take care also, (and this can be done only by extensive 
study, and close application,) to collect the technical sense of 
these rules ; and to understand them, not according to tbe literal 
terms, but according to the sense in which they are received by 
eminent lawyers. He should also be careful not to adopt tbe 
opinions of counsel as used in argument, any ibrther than they 
shall appear to be warranted by the authorities to which the ooun* 
sel refer, or the principles which they state. In short, be most iiot 
take any thing upon trust. He must examine every prc^xMNtion 
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vith G*re, before be saffers it to influence bis inind, or to becotne 
tbe rule of bis professional conduct. 

It is a misfortune which attends the study of *tbe law, [*219] 
that few propositions admit of mathematical demonstration ; 
and definitions, and legal propositions are expressed, for the most 
par^ in such vague and indefinite terms, or with so little attention to 
posttive accuracy, that a long time must elapse betore the student 
will be prepared to understand many of the best writers in the 
sense in which they must be comprehended, to render their propo*^ 
sitions correct in law. 

In a regular course of reading, the student should, either in his 
own mind, or by an actual arrangement, analyze the different legal 
definitions, should show their application, tbe sense in which they 
are understood, the exceptions of wUch they admit, and the dis- 
tinctions which arise out of modem determinations. 

The mode of doing this is pointed out by Pabyan PhiUipSy in liis 
little book on the study of the law; and it will be found an useful. 
exercise for tbe purpose of information and of study. 

Even to commit to paper, in different language, the substance 
of that which has been read, with the distinctions which present 
themselves, and the doubts which are suggested in the mind, will 
also tend greatly to improvement. And in reading the Reports on 
any particular case it would be useful, by a marginal note, to ex- 
tract, and sfet down in writing, the precise point of the decision, 
am) die difierent resolutions to which the court came in forming 
theirjudgment 

*Tbe great object with tbose students who wish to [*220] 
qualify themselves in a short time, to enter into actual prac- 
^e, is to consider by what means they may with the greatest base, 
and at tbe most early period, attain that portion of knowledge 
which will justify them in taking on themselves the active duties, 
and the responsibility, great as it is, of the profession. 

There are scarcely any two persons who will agree on tbe 
precise mode of study which may be pursued with most advantage. 

The opinion formed on the subject by the author, from extensive 
experience and observation, is, that a person thus circumstanced, 
should, in the first place, acquire a knowledge of the general 
heads of tbe law, their divisions and subdivisions. For this 
purpose, tbe Analysis of Blaokstone and of Lord Hale are of m^ 
comparable value. 

The next point is to fill up this outline, and to dwell with more 
than ordinary care on tbose heads which are most oiseful. This 
course should lead the student to consider the nature of property, 
as divided into real and personal estate ; and also the division of 
real property into corporeal and incorporeal hereditaments. On 
this subject the chapter of BUukstowfs Com. vol. 3, c. 2, 3, 
and the notes of 1%. Ptmell^ in his edition of Woody will be of 
great value. 

Mr. Barton has also collected all the principal points on this 



subject ; but it is not by any means necessary that the . stadeat 
should^ for the present, enter into all the detailed learning 
[*221] which ^concerns the nature of incorporeal hereditaments. 
It is sufficient for bis purpose fully to comprehend the 
different natures of the different property ; the sense m which the 
words real and personal estate are used; the substantial differences 
between lands^ tenements, and hereditaments ; in other words, cor« 
poreal, or incorporeal hereditaments, so that he may be prepared 
to understand the application of the rules of law which are founded 
on the distinct nature of the different properties. 

In this place, also, it may be right to acquire a general know- 
ledge of the doctrine of courts of equity, which, through the 
medium of trusts, consider lands as converted into, money, and 
money as converted into land, for the benefit of certain persons 
claiming under a trust declared by the owner of the fund. 

On this subject, a chapter in Mr. BartovCs Elements may be 
read with great advantage. 

The doctrine of Tenures will, perhaps, be supposed to fall next 
in order for consideration. 

It is an interesting subject ; illustrates the laws of real property ; 
and Tenders the study of the doctrine, as it respects the nature and 
incidents of estates, more scientific* But to the practical convey- 
ancer it is o^ less value than has generally been supposed ; and it 
may be investigated with more advantage, and with more. con- 
venience, after the student has obtained a complete know- 
[*222] ledge of the nature and qualities of estates, and *the 
modes by which they may be conveyed, transferred, &c. 

The next subject to which the student should direct his attention 
is t&e difference between estates ; as they are of freehold, and 
not of freehold ; as they are of inheritance, and not of inhe- 
ritance. 

The doctrine respecting the freehold is of such infinite import- 
ance to the conveyancer ; so many cases are referrible to this 
learning; it so materially affects the qualities and incidents of 
estates, the modes by which they are to be recovered, transmitted 
and conveyed , the effects of some assurances, as fines and reco- 
veries \ and the incidents of estates, as dower, curtesy ; and the 
nature and denomination of the injuries to estates, as disseisin, 
abatement, intrusion, and discontinuance, that too much attention 
cannot well be bestowed on this subject ; and therefore it is worth 
the labour to enter fully into this learning ; especially as it may be 
read without any great exertion of the mind, and understood after 
a few hc^rs, or to the utmost a few days, close investigation. 

For want of any other digested or connected arrangement of 
the subject, reference is necessarily made to the chapter on Free- 
holds in the Essay on tlie Qiumtity of Estates. 

In studying this subject the student should not be content^ with 

reading the chapter to which he is referred. He should 

[*223] examine the *authorities which are quoted ; and this will 
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nol be a wiiste of time. These authorities are not only rele- 
vant to the particular head, but lead him, slightly, at least, to 
consider other subjects which will occupy his attention in the 
progress of his studies, and will become useful in opening to 
his moid the reason of the law, and the policy of our system of 
tenures. 

The subject which next deserves the attention of the student 
is the quantity of estates ; the duration of the interests they con- 
fer ; the assurances by which they may be created, limited, or 
transferred, and the words which are necessary to the creation or 
the limitation of these estates. 

< On this subject the student should dwell with particular atten- 
tion, and . make himself completely master of the several heads -^ 
since, in every moment of his professional life, he must have re- 
course to this learning, and apply it to practice. 
. On this subject he should read the first part of the text of 
Littleton, and commeiitary of (!oke«f paying attention more par- 
ticularly to those parts which are selected in Hawkinses Abridgment 
of. Coke upon Littleton ; since he has selected the parts most ma^ 
terial to a modem lawyer. 

i .And the general principles and leading cases on these subjects 
will be found in PreitanU Essay on the Quantity of Estates. 
t Should the student have occasion to extend his^ re- 
searches on this subject, he must consult ^Bacoti^s [*S24] 
Abridgment, under the- heads Estates and LegacieiB, and 
Comyn^s Digest, and Vinei^s Abridgment, under the same titles^ 
To these he may add Mr. Cruises Digest. 

Though this may appear at first to be a subject which would 
require a long course of reading, yet with close application, and 
with a miiid zealous to understand this branch of the law, and 
carrying in fuU remembrance the general rules collected in the 
Eseay en the QiuanHty of Estates ; it will be found that if the sub- 
ject be methckKcally studied, it may be thoroughly understood in a 
nluch shorter time, than can be- easily imagined ; and in pursuing 
this' study there would, at the same time, be acquired, a large por- 
tion of useful knowledge ; in short, the great difficulty of studying 
the law before it was reduced into a methodical arrangement will, 
in effect, have been surmounted. 

: The next head*of the law to which attention may be paid is that 
which concerns the qualities of estates^ as they are vested or con- 
tingent, in possession, reversion, or remainder, executed or exe- 
cutory. 

. These heads of the law are fully treated of in Blackston^s Com. 
voL Sy cb. 11, and Bacon^s Abridgment, chap. Remainders; and 
' Mr. JFVomeV incomparable Treatise on Contingent Remainders 
and Executory Devises. 

As preparatory aids in this study, maybe read, with some advan- 
tage» that part of the introductory chapter in the Essay on 
the QfJumtUy of *Este^es which treats of this subject. Also [*225] 
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tbe tract on the difference between eftat^9 which ore eieontad and 
executory, and. tbe succinct view of tbe nde in Shdley'e caie. 

As booka of reference for particular cases, reeonrae nmst dao bo 
had to tbe Abridgment of Bacon and Finor, and the Digest of 
Camyns, 

Having made this progress, the student will find that he has ac« 
quired a Uiige portion of useful knowledge. He will btgok to com- 
prehend tbe nature of our system of tenures, the reasons on whidi 
they depend, and their connection, as part of mi ezceUenl system 
of laws founded on principle, and not depending merely on, or flow- 
ing from, arbitrary decision. 

In thb course of reading he will neeessarily have his atte^on 
frequently drawn to the nature and qualities of estates, as hold in 
severalty, in jointenancy, in copareepairy, in common, and hy en* 
tireties ; and as be might fall into important errors if bo were not to 
make himself acquainted with the precise nature of these qnaiities, 
and the consequences which flow tvom them, he shonid now study 
(his branch of the law with particular care. 

On this head he should read the several dbapters of £Iadbtfoae 
on the nature of these tenancies : IMlkUmy nod the ConmentaTy, 
still taking HmMm^e Abridgment, as his guide to the parts which 
are most useful ; and if he means to enter more deeply into tho 
subject, as he will find it bis interest to do, he sbonld 
[*22<] read these ^beads of the law as tluqr occur in Osaq^iis's 
Digest, B0ca%*$ Abr., and Vkm^B Abndgment 

He will find a short sumssary of the same sobjeet, with some of 
tiie more material distinctions, in tbe intfodootory chap, of the 
ISssay on die Quantity of Estates. 

The synopsis of lAUletm^ as pubfidwd in some of tho editions of 
CMbe lAUkUmt is alsoa work wbieh greatly facilitates the stndy of 
the subieets in lAMt^n. 

The learning on descaits, and on titles by snccertioii, marriage^ 
devise, testament, executorship, administration, bankropley, cos« 
iom^ forfeiture, &c. will now invite his attention. 

On the doctrine of descents be* should read the chap* on that 
subject in 2 BhcksUmU Com., and next Mr. WaMmf^ excellent 
and detailed Treatise on Descents. To these boob be shoidd add 
RohvMMCa Treatise on Gavelkind ; as showing the natuie aad his* 
toiy of customary descents, and the distinctions to which they give 
rise ; also he will do right to refer to those passages in Csfcs IML 
which treat of these pomts; and he will find the chap. Descents, 
and Heir and Ancestor, in Baeaifs Abr. and tbe titles, Peseent^ 
and Heir, m Vinm^$ Abr. ; and the title, Descent, in Comyttt^t Dig. 
of considerable use. This subject is of so much importance, as are 
the other subjects which relate to successkm, transmisnon, &e. ; 
that it is absolutely necessary to become perieefiy Andiar with 

them. 
[*227] The great points in soccessioos by descent *mee the 
posHsmfrtUris; the difierence between actui^ and Ii^l 
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or coDftlruelive eeisio ; the ^ueatkm of who shaM be deemed the 

Circbaui^ ancestor ; and the necessitj that the person claiming at 
ir shall be of ttie blood of the first purchaser, and of the vAole 
blood of the persoa last seised. 

The system of Blaekttme in propounding the rules of descent, 
and deteiling the reasons on which they are foanded, and his uni* 
versal preference, as far as relates to the first purchaser, of the Mr 
tmal to the maternal line, giyes to this sub^^t an interest which 
w21 be sensibly lelt, aadyt^aees it on a basis which renders every 
part of this doctrine consistent in principle and application ; while 
the opposite doctrine, which, in some cases, introduces proximity 
of bleed, bb entitled to a preference over worthiness of blood, de- 
ieatfl^ to that extent, the preference of the paternal to die matins! 
line ; and destroys the system, by placing it on the foundation of 
technical reasoniii^ and the rule of convenSenee adapted to a par- 
ficqlar case, rather than a general plan ; while a general plan, hav« 
iog symmetry in all its parts^ ought to be the famdalion of all laws. 

In tracingthe dootrine of de8eenl8,e¥en intote most mmiite parts, 
no time will be lost Every part of this sabjeet will be foona nse- 
ful for the purpose of actual practice, for illustratbn, and to afford 
a scientific knowledge of the subjeot ; and it is in tUs part 
of the law that *the doctrine of tenures, atid the connection [*M8] 
between our system of laws, and the feudal system^ wiH 
deeenre particidar notice* 

AU, however, that is necessary for the EngKsh lawyer to read, is 
the chap, in Bl9ck$lam on the feudal tenmres, Mr. BuderU note on 
the same subject. Sir «AfaKJksw Wrighi cm tenures, and so mudi of 
S¥Wmmf$ lecture on the feudal law, as more imuMdiatsly relates to 
this s ubject 

la this place, also, the doctrine of tfie tanares of Uns country, 
nod particularly the difference between freehold and copyhold te* 
fyma^ tenures in ancient demesne, and by costom, and between fte 
nnoient and modem tenures, especially the alteration made by the 
statute of fiiia enylorM, 18 Edw. I. stat 1, c. S, and the status for 
the abolition of nlitary tenures, exeept the honorary parts thereof, 
IS Cha. 11. c* M, will merit attention. On this sdi>]ect, should be 
Kad BUkktfhiu^s Com. 8d vol., chap, fi, 6 ; the titles, Tenures, 
Honu^^ Sejgoofy, in ComjfKuft Dig. ibt introductory cbap. of Mr. 
WaUcim to OUb€re$ Tenarea ; also part of CHIberfB Tenures ; the 
8d part of CMhe JUu. ; the head Tenures in BaemCs Abr. ; and, as 
greasy helping the memory, and also assisting the Jitdgment on this 
subject, &f r. Feeme's ingenious chart of Landed Inroperty. 

The solyect of Copyholds will also merit more close investigation. 
On this btaneh of the law Mr. Wadsms^B treatise contains neariy 
every tbmg that is useful ; and it is hardly too much 
no sajr of i1^ that it is ^ne of the best practical books in the [MS9] 

law* 

A valuable enpfdemeiit to that work would be a collection of the 
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points which peonliarly apply to copyholds under cuBtomary grants 
for lives. 

Any farther aids which may be wanted will be found in Lord 
Coke's Copyholder, the Lex CtuUmanOf and the title Copyhotds, 
in Camfnifs Dig. and BacotifM Abr. Some useful forms will also 
be found in FUht^i Copyholder, and more in Mr. Scri»en*$ recent 
publication. 

The title by marrii^ is the next subject to be studied. This 
head of the law invohres all the learning to be found in the Abridg- 
mente and Digests under the title of Marriage, and Baron and Feme. 

Blaekftane^ roL l^ chap. 15, should be read on this subject : and 
all the other useful knowledge wiU be found in CamynBh Dig. title 
Baron and Feme ;. and in BrUgmmCs Thesuarus, under tiie same 
title. 

To these may be added, whenever any extensive research may 
be necessary, the same heads in Bac^n and Ftner's Abridgment. 

Some valuable knowledge on the same subject will be found in 
Mr. BuHa^B Annotations of Coke up in Liitkfan. 

This head of the law, and the relations between husband and wife, 
are still more fully and amply discussed in a book, entitled, La»8 of 
fVamm ; a book which seems to have experienced a neglect 
[*8S0] by no means consbtent with *its merit It. is the most com- 
prehensive,-and, with reference to any single work, the most 
useful treatise on this head of the law. In a book, or rather two 
volumes, published by Mr. BridgnuMj under the title Thesaurus 
Juridicus, there is a very useful collection, in chronological order, 
of the cases decided in equity, on points arising from the relation of 
husband and wife. Had that work been completed it would have 
formed one of the most valuable books in the lawyer's library. 

The next head to which attention must be paid, is titles to real 
property by devise, and succession to personal property by execu- 
toKuiip, bequest, intestacy, and distribution. Under the same head 
should be studied the due administration of assets of a deceased 
person. . . 

On devises, as far as respects the external circumstances, and 
the modes of execution and attestation, the student should read 
Powell on Devises. As to the exposition or construction of the in- 
ternal parts of the will, and the words by which estates may be 
limited or created, or determined, or defeated as to one person for 
the benefit of another person, the principal cases will have been 
read under the doctrine of estates ; also, in the treatises on the 
learning of contingent remainders and executory devises. 

This subject requires the most minute attention. To go fiilly 
into the investigation, the chap. Testament in SkepparJPs Touch- 
stone ; the titles Devise and Wills in the Abridgments and 
[*SS1] ^Digests, and Gilbert on Devises, should be read with par- 
ticular care. 

On the subject of executorship and administration, every thing 
which is useful will be found in Toller on Executors. Blackstme'e 
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Com. vol. 2, ch. S2, should also be read. To these add ShepparcPs 
Touch, title Testament, and the head Executor in the Digests and 
Abridgments, and Mr. WentworMs Office of Executors. No 
branch of the law seems to have merited, or to have received, more 
attention than the office, duty, and power of executors. The im- 
portance and daily occunence of the subject, called mto activity by 
the death of every person who has any property, has induced pro- 
£M8ionaI gentlemen, from time to time, to employ their labours on 
these heads of the law. 

On administration of assets, the more important knowledge wiU 
be found in the books which treat of executors and administrators. 
To these add the tide Assets and Administration in Camyna's Digest ; 
Baeon aad Viner*8 Abridgment ; BndgmaiCs Thesaurus ; and 
Lond4U9 on the Will which the law makes ; also BlaicksUyM^a Com. 
Tol. 2, c. 32. 

Some useful cases on the same subject will be found in Comi/ns'a 

in the different subdivisions under the title Chancery. 
On bankruptcy, all that is material will be found in Cooke and 
CuUen. The head bankrupt in BridgmMa Thesaur. also deserves 
to be occafflonally consulted. 

^On title by forfeiture, Blaek8tofu?$ Cora, and Comyw^s [*232] 
Digest, under the head ForfeUure^ afford aU the knowledge 
which will be requisite in general practice. In Hawldn^a Pkas of 
the Croum^ a ^tiU more copious discussion on the law and conse- 
quences of forfeiture will be found. 

The statutes of limitation, which after certm periods bar the 
ri^ht or some particular remedy, are also well deserving of particu- 
lar notice. The statutes should be first read ; next the commentary 
on them to be found in BlacksUnu^a Commentaries ; the titie Temps 
in Comyns^e Digest, and the title Limitations in the Abridgments. — 
Mr. Cndse^s Essay on Fines, in that chapter which details the de- 
cisioni on the statute of nonclaim on fines, should also be studied. 
These statutes may with propriety be considered as part of the same 
system as the statutes of limitation. 

On the earlier statutes of limitation there are many useful points 
in Brookes Reading on the Statute of Limitations. 

The doctrine of uses and trusts should be now studied with particu- 
lar attention, as ^ving rise to many of those niceties and distmctions 
which render tiie acquisition df legal knowledge difficult to those 
who have not made themselves acquainted with the differences be- 
tween conveyances at the common law, and conveyances to uses ; 
and those assurances which owe their legal effect to the doctrine of 
uses. He must also learn to distinguish accurately between 
*limif ations at the common law ; limitations of use which ["^ZSS] 
may be executed into estate by the statute of uses ; and 
Kimtations of trusts which remain equitable interests ; and he must 
learn what conveyances are particularly adapted to these different 
species of property, as the modes by which they may be transferred. 
He should first reaid the Statute of Uses, and after^rards Mr. Cndse'a 
Yov. I.— Q 
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Treatise on this subject, or the chapter on the same subject in his 
Digest ; next the chap, on Uses in ShepparJPa Touch. ; afterwarde 
Saunders on Uses ; and finally Lord Bacm^s reading on this statute ; 
and Mr. Sugden^s edit of Chief Baron GUbert^g Treatise on Uses 
and Trusts. 

In the progress of studying this abtrusQ branch of the law, Mr. 
Butkr^s notes in Coke upon LUUeUmj on Uses and Trust, will be 
found of inestimable value. To open the learning on the same sub- 
ject, Blackstane^s Com. vol. 2. ch. 20 ; and that part of the intro- 
ductory chap, of the Treatise on the Quantity of instates, which 
gives an outline of the doctrine of uses and trusts, may be read with 
advantage. The notes in a former part of this volume, and those 
in the 1st and 2d volumes of the Fractice of Conveyancmgi to whach 
a reference is made by the index, title Uses, at the end of these 
volumes, will aid this pursuit 

As connected with the same subject, and as forming a branch of 
the law peculiarly applicable to this learning, the doctrine on 
[*234] Powers* will require a considerable portion of attention; 
PoweU on this subject, and Mr. JSutier's notes in Coke upon 
JMtkton; the title Poiar in Comyns^s Dig. and letter 1. 2, 3, 4, 5, in 
the title Uses, in the same Digest ; and Mr. Sugden^a very valuable 
Treatise on Powers, should be read ; and at the same time the doc- 
trine of authorities, arising under particular acts of parliament, as the 
land-tax acts, and bankrupt laws, and authorities given by wiU to 
executors to sell freehold or copyhold lands, should be studied. 

On this subject of powers, and also on uses and trusts in general, 
there are some useful notes in Mr. Fonblanque^s Treatise on Equity. 

At this period, unless it has been already done, the doctrine of 
the law respecting perpetuities, will merit a full portion of at- 
tention. Much useful learning will be found in Mr F$nme'^s Treat- 
ise on Executory Devises ; also in Mr. Hargrave^a Annotations fai 
Coke upon IdltkUmf and in his Juridical Arguments, and Juriscon- 
sult Exercitations, vol. 3, on the case which arose on Thellusson's 
will. Mr. Butler also has contributed a large portion of inibrma- 
tion on this subject in his notes on Coke upon LiUUlon, and his edi- 
tion (p. 562) of Feame. 

As connected with this subject, should be read the statute of 39 
& 40 Oeo. III. ; and the note on that statute, written by the author 
of these observations, and which M** Butler has published in his edi- 
tion of Feam(?$ Contingent Remainders, &,c. 
[*235] The next subject to be considered is the ^forrn of assu- 
rances, inter vivos. These should be divided into assurances 
of record, and assurances not of record. 

Of the former description are fines and recoveries. On these 
heads of the law, Mr. Crmsi^s Treatise on Fines and Recoveries, 
and the chapter on Fines and Recoveries in SheppartPs Touch- 
stone, are by far the most useful books the student can read. But 
in searching for particular cases, Vineii^s Abridgment, and Comyns^M 
Dig. title Fines and Recoveries, and BacorCs Abridgment, under the 
head Fines and Recoveries, must be occasionally consulted. 
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On the forms of deeds connected with these assurances, and on 
some of the purposes to which these assurances are applied, the 
, p,ractica1 notes on fines and recoveries, which form a part of the 
TrealtUt on Canveyandng^ may possibly afford some assistance ; and 
as throwing light on the same subject, as far as respects estates tail, 
the tract on Alienations by Tenant in Tail will be found useful. 
Mr. fFatkini^a Principles, chap» on Fines and Recoveries, will also 
assist the student in his researches on this abstruse branch of the law. 

As to deeds which form so large a portion of the transactions In 
life ; 

The first object is to consider their external parts or circuni* 
stances, viz. the materials on which they are to be written, and the 
circnmstancesof signing when positively required ; and in all 
cases, sealing and delivering, together *with the evidence [*2S6] 
which must be given in support of the execution of the deed 
to prove its validity. 

Signature is not essential to a deed^ either by the rules of the 
common law, or the statute of Frauds and Perjuries. 

On these external ceremonies, should be read 2 StacksUme^s 
Com. chap. SO; Sheppard^s Touch, chap. 3; and Peak^s and OiZ« 
btrf$ Treatise on Evidence. 

Should it be necessary, on any particular occasion, to extend the 
inquiry, all the useful knowledge will be found in Cornyn^s Dig. and 
Vinef^s Abridgment, title Facts ; and BaconU Abridgment, titles. 
Grants and Obligations. 

In the next place, the component parts of a deed should be con- 
sidered, viz. The names of parties, ue recitals, the testatum clause, 
inchiding the consideration ; the grant, including the words of grant 
and words of description ; the exception ; the habendum; the limi« 
tation of use ; condition ; the declaration of trust ; the covenants, 
and the clause of ** In Witness," &c. / 

All the rules which relate to the greater part of these heads will 
be found in Sheppard^s Touch. BiadutoM^s Com. and in the 
Abridgments and Digests, under the title Faits and Grants. 

The head Covenants wUl generally be found under a distinct title ; 
and it is of infinite importance, with a view to preparing deeds, and 
soiAetimes construing them, to be conversant with this head of 
the law. 

*The chapter on exposition of deeds will necessarily form [*237] 
a part of the present subject, as showing the rules for con- 
struction referrible to deeds, and ascertaining their legal operation. 
It remains only to consider the different species of assurance by 
deed. 

They should be divided into, 

Ist, Deeds operating solely by the rules of the common law. 

Sdly, Deeds operating partly under the rules of the common law, 
and fwrtly through the medium of the statute of uses ; and, 

Sffly, Deeds operating wholly tmder the doctrine of uses. 

Of the first description are. 

Feoffments ; 
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Onnts; 
Leases; 
Assignments ; 

Surrenders of particular estates ; 
Surrenders of copyhold lands ; 

Bargains and sales in execution of common law authorities ; 
Exchanges ; 

Confirmations, and Releases, either of right, or in enlargement of 
estate, or by way of extinguishment 

Of the second description is the assurance by lease and release, 
and all conveyances operating by the rules of the common law, with 
uses superadded, and to be executed into estate, through the 

medium of the statute of uses. 
[*tS8] *Of the third description are. 

Covenants to stand seised to uses ; 
Bargams and sales of an use ; 

Appointments in exercise of powers contained in conveyances to 
uses; and deeds of revocation in exercise of powers for that pur- 
pose. 

Declarations of uses of a fine and recovery s^ctly fall under the 
second head of division, as forming part of one entire assurance, 
constituted of a conveyance by the fine or recovery, and of the de- 
claration of uses. 

There are some instruments also which may afiect the equitable 
title, though they have not any operation on the legal estate. 

Of this description are articles previous to marriage. In short, 
all bonds and contracts, and all agreements for a valuable consider- 
ation, whether contained in deeds, or in writings merely underhand. 
An equitable title may also arise from payment of purchase- 
money, or from any other cause which gives to a party the right in 
equity to caU for a conveyance of the estate. 
' The title also may be encumbered, or affected by various 
operations, acts of parties, or of law ; for instance, 
By seisin ; 
Ouster ; 
Disseirin ; 
Discontinuance ; 
Descents which toll entry ; 
Entry; 
[«239] ^Continual Claim ; 
Warranty ; 
Merger ; 
Extinguishment; 

Remitter; * 

And it may be encumbered by various means, as by debts to the 
king, by ownership, in a person being a debtor and accountant to 
the crown, although no debt exists; judgments docketed, and in 
equity, by judgments, of which there is notice, though the judgments 
are not docketed ; by statutes merchant, statutes staple ; by de- 



C0VR8S OF STUDY. 239 

crees in equity; by a charge created by will for payment of debts, 
or any particular sum of money ; by liens, or charges in equity, 
arising from caniraetf as articles to sell, articles to settle, &c. &c. 

And ibese chai^^es may cease by release, or by satisfaction or 
compensation, or by waver, or abandonment 

On the different species of assurance, the SOth chapter in 2d vol. 
of BlaekiUme^ and also Sheppard's Touchstone, should be first read ; 
afterwards Coke IMU under the title Release and Confirmation ; and 
the notes of Mr. Butler in Coke IMt ; and these notes will be found 
particularly instructive. 

To these annotations should be added WaikkisU Principles ; the 
several chapters at the end of Saumders on Uses ; Mr. Crimes 
Digest ; and the several titles in the Digests and Abridgments, under 
heads express ve of the different assurances. 

*Wiih respect to the particular form of each instrument, [*240] 
and a general outline of its use, the Treatise on Conveyan« 
cing wiU, it is hoped, be found of some value. 

On seisin and disseisin, much valuable learning will be found in 
different parts of Coke iMt. especially in the chapters on descents, 
which toU entries, continual claim, discontinuance, and remitter ; 
also by referring to the index, tide Seisin and Disseian. The index 
in Hanekbui's Abridg. title Seisin and Disseisin, will also be useful ; 
and ComynsU Dig. tide Sei^n, will afford considerable assistance to 
the student 

The argumeut in Ctoodrighi v. PorresUTf I Taunton, 659, con- 
tuns a general outline of this learning. 

. On discontinuance, the chap, on that subject in Coke LU$, and 
the points collected in ComynsV Dig. under the same head, will 
afford the information proper to be obtained. ThelKgestof Comyn^ 
should be read as a step preparatory to the study of CokeU Com- 
mentary. 

As conaected with the same subject, read the chapter in Coke 
lilt on Continual Claim, and Remitter, and Descents which toll 
entry ; also Gilberts Tenures, and Comyne^s Dig. The doctrine of 
warranty, and statute of limitations, are also relevant to this head 
of the law; and the learning on the subject should be extracted 
from OUberiU Tenures, Coke upon Littleton^ chap. Warranty, and 
the cases, as they are digested by Cotnyn$i under the title 

Warranty. 

^As a directory to the more useful matter in Coke upon [*241] 
lAiiletony the abstract of the text by Hawkins will be of ' 
great use, and the analytical digest by way of index to that abridge 
ment will be found particularly useful. The value of Comyns'e IK- 
gest consists, in a great measure, of the arrangement, and for the 
ready access it affords to Coke upon IMUeton, and the Reports, for 
the point under consideration. 

The like observations apply to the doctrine of remitter, and the 
mode of studying this be^d of the law. 

As to the kii^s debt, consult FmrV Abridgment, title Prerog. 
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Cmm/m*s Digest, ^le Debt ; and also llie statutes by whidi tbfe 
oommoii law bas been altered. To these books maj be added 
SlujfpmJPs Abridgment, title PrerogatiTe. 

As to the judgmentay Tidfs Practice affords the most nseftd in* 
formation. On statutes merchant, stetutes staple, and vecogni- 
zanees, Sktppmfis Touchstone contains more information than 
any other book. 

The diferent heads on this subject in the Abrid^ents should 
also be ccMisulted. 

On charges for payment of debts, &c. the head Trusts in the 
Abridgmenta, and me head Chai^ in Fina^f Abridgment; Mr. 
Affbr'i note to Oibe Lilttosn, on Uses and Trusts ; OmynifB Di* 
gest, title Chancery, under the subdirisions, win be the proper boohs 
to be read. 

The more useful learning on the subject is at present scattered in 
the Reports. 
[^242] *To go through this course of reading, to collect all the 
principles, to understand the distinctions, and to discover the 
exceptions, will require the study and the dose applieation of many 
years. And to a person who has time before bin, that time cannot 
be mora advantageously employed than in sifting each head of the 
law to the bottom, as far at least as it can apply to general practice. 
Each subject wUl be found to illustrate another; at least to constitute 
a part of it, and render each successive head of the law more inter- 
esting, more famiSar, and more easy. 

But to a person with whom it is an object to acquire a competent 
share of knowledge for actual practiee , within a shml time, as two 
or three years, the course of stu^ to be recommended is to read 
Maduimif$ Commentaries, with a view to general principles, and 
wittcli is of infinite importance, die excellent arrangement of that 
work; also, all the hooks to which he refers as authorities, so fisr 
oidy as they are material to the point Ibr which they are quoted ; and 
at the close of each chapter to read Mr. fTa/AtHfV Principles on the 
same subject ; next Woodie9on*s Vinerian Lectures on die samto 
bead ; and finally, the corresponding titles in Cdmyn^t Digest, and 
8hgppmdf$ Touchstone. 

With proper attention in reading these books, the chances are, 

that die person who shall puriue this course of study, will, at 

the end of two years, feel himself equal to ^ general 

[*243] business *of his profession, and capable of forming a uound 

and correct opinion on the general pdnts which occur in 

practice. 

But that he may be an accomplished lawyer, and equal to those 
difficu ties which continually present themselves in Ae course of 
extensive practice, the more enlarged course of readii^ which has 
been recommended will be necessary; and the leading cases in the 
Reports should be uniformly consulted, before any decisive opinion 
shall be formed on any point diat appears doubtful, or is involved ki 
considerable nicety. In cases of this nature, the Abridgments and 
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Dig^ftB abrald be eonflklered only as indetes to the Reports. And 
it is of infinite importance that a person in act wl practice sbauld be 
familiar with the deobions wUch have taken place in Ihe cowls of 
jasttce. within the last century ; and as leisure will admit, reaearoh 
should be extended through the preceding century, so as to carry 
them back to the time of the Reports of Plowden^ which may be 
amsidered as the flret book of Reports of any excellence ; and in- 
deed, aa the name imports, a very learned commentary in axgil« 
meats by counsel, and judgment of the court, on the several pointa 
irUch came into discussion. 

Indeed, there is contained in the Reports of Phwdin, and of Lord 
Cokey more sound law and useful matter, at least to the conveyi* 
aocer, than can be found in the works of any two other reporters 
to be named ; or perhaps in any two books of the law. 

*In considering the duties of the conveyancer, ill regard [*S44] 
to abetracts of title, 

let. The commencement of the title* 

Sdly, The progress of it 

Sdly, The evidenee by which it is aupported. 

4thly, The mode of analysing the Abstract. 

5lbly, The conclusions to be drawn firom the whole «bstaraet« are 
the principal pbints to be oonsidered. 

In this investigation many repetitions of former observations wSl 
occur; they are permitted to remain rather than interrupt the chaiii 
of -arrangement. In a book designed for practical use, these repe- 
titions are not only allowable^ but are highly useful. 

ABHlha CommenMmeiU <tf the TUU. 

Tbb general rule is to take care that tfa^re is evidence of a tUk» 
plaeed within the power of the purchaser, so as to afford to him $l 
reaaonabfe expectation, that he may hoM the estate withoat oitei^ 
mption, and free finom all claims winch, ia the natuie ot'&mg^ can 
be made. 

The leading poinis in a title are, thai no one can give thai whioti 
does not belong to him; in other words, qm nan kabH ilknondaL; 
and tile estate granted to every person will determine at the same 
time as the estate of the granlof will detenmne. 

This rale is expressed in these terms, ees^anie ^ahiprfmi/tsDcetMl 
cffifs ieriomtifms. The exceptions to this rule create some 
of the many ^difficulties which arise in understandii^ titles ; [*945] 
^r instance, tenant ia tail may, by a common recovery duly 
safered, acquire the fee simple ; or by a feoffment or fine, opemtiog 
by diseontiauanoe, he may gain a fee simide without acquiring a good 
title to such fee simple. 

Again, a tenant fi>r life, by a tortious alienation, by feoffment, fine, 
or recovery ; or tenant for years, or for any chattel iaterest ; by 
feoffment, or a stranger by <&seisin, intrusion, or abatement, may 
acquire a wrongful estate ; thus the estate or seisin ; not merely the 
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posseBsion ; may be in one person, and the right or title of entry, or 
of action, may be in another person. 

Few points are in modem times more important than to distinguish 
between those acts which are a mere dispossession, and those which 
constttttte disseisin ;'^er J erroneous notions seem to prevail on tins 
subject ^ 

This wrongful estate may become a good title by the release, in- 
cluding, when circumstances, as an entail, require it, a fine with 
prochmiations, or recovery of the rightful owner ; or the seisin may 
be defeated, and the right of entry may, by entry ; or the right of 
action, may, by action, judgment and execution, or by remitter, 
again become the seisin or estate. 

These points must be considered more at large, in observing on 
that part of the abstract in which the power of the grantor is to be 

discussed. 
[*246] Except in particular cases, in which the want *of such 
evidence may be accounted for, as the destruction of tide 
deeds by fire ; the continuance of an estate in the same feroily for a 
long series of years, without family settlements or wills ; a purchase 
made for convenience of a small portion of a large estate ; or the 
like ; the eridence of the title should commence with the deed of 
conveyance, will, or settlement made about the period of sixty years^ 
by the person, who at that time appears to have been the absolute 
owner. 

To carry back the evidence beyond this period, often occasions 
an useless investigation, and an unnecessary delay and expense. 
But there are cases in which it is not only proper, but necessary, 
that the evidence of the title should be taken up from a more early 
period. This is particularly the case as often as an entail was cre- 
ated upwards of sixty years since ; and the first deed falling within 
that period, relates to the estate tail. Under these circumstances, 
the creation of the estate tail, and the existing right to bar the same, 
should be shown ; at least if they be not shown, the counsel for the 
purchaser should do all in his power to collect the evidence of the 
creation of the estate tail and the right to bar the same. 
» At the same time, it should seem, that the want of such evidence 
does not, of itself, constitute an objection to a tide, though it cer- 
tainly renders the title less eligible. 
[*t47] Also, when a tide depends on an estate tail, *or a re- 
mainder in fee, which was limited or created upwards of 
fflxty years ago, and has fallen into possession within a recent period, 
it is important to the title that the deed or will by which this estate 
tail was created, or remainder limited, although such deed or will 
was executed at a distance of more than sixty years, should be ab- 
stracted. 

Also in a title depending on heirship to the first purchaser, the 
evidence of the title of the ancestor who was the first purchaser 
should be shown, although he became the purchaser upwards of 
sixty years since. 
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Though there be some convenience in the rule which fbces on 
sixty years as the period at or about which the eonunencement of 
Che title should be taken ; yet» it is not to be concealed, that many 
titles which appear to be good, during the period of sixty years, 
would appear to be defective if the more early evidence of title were 
koown. This happens more especially m the inst^ces in which 
there are particular estates with various remainders over, and an en«- 
tail is barred by fine instead of being barred by recovery; and also, 
whea there is an estate for years, with remainder or reversion in fee, 
and a feoffinent is made, or fine levied bv the terlnor during the 
tarm, and no advantage is taken of the forfeiture. A third instance 
Ub of estates tail of the ^ of the crown, with the reversion in the 
orown* A fourth instance may be put, of titles subject to 
implied warranty by exchange, or of ^estates exchanged [*348] 
with ecelesiastical persons, and other persons incapable of 
making an efiectual exchange. 

Id all these instances the title may be defective, notwithstanding 
the lapse ot the period of sixty years; and sometunes it will happeii, 
that eviction may take place after peaceable possession for a period 
of more than sixty years, accompanied with deeds and other docu* 
ments carrying on the evidence of the title with apparent regularity 
tbx>ughout that period. 

The case of a title to an advowson is another instance in which 
the evidence for a period of more than sixty years ^ay be important ; 
laid when there are attendant terms for years, and they were created 
at the dbtance of more than sixty years, it is usual if circumstances 
will CMlmit, to deduce the title from the period at which the terms 
were created. 

Tlus praotiee is bounded in reason, siiice it is a rule of law, that 
^e possession of the termor is the possessioay or rather cdntiBuiemce^ 
of seisin in the owner of the reversion or remainder-man; for the 
feveraioner or remamder-man cannot be disseised while huB tenant 
continues in possession ; and even, though the termor be ouWed, yet 
while there is a right of entry^ as distinguished from a right of action 
in the reversioner or remainder-man, a re-entry by the termor will 
repeat the seimo in the reversioner or remainder-man ; but when the 
reversion or remainder is turned into a right of action, as 
by a descent ^cast, or by a discontinuance by tenant in [*249] 
fail, or the like ; then an entry by the termor will not re* 
store the seisin to the reversioner or remainder*man ; for it would be 
atevrd, that the entry of a termor should produce an efiect which 
would not be produced by the entry of the person who has the re« 
.ver^on or remainder. 

So also, when an appointment is made in pursuance of a power, 
and that power was made to over-reach estates in strict settlement, 
the deed creating the power, though dated upwards of nx^ years 
ainee^ oiq;ht to be abstracted ; or if the deed itself cannot be pro- 
dbced» the language of the power should be stated from the re- 

▼ai«. I.— R 
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citals ; and this is a reason in preparing deeds of appointment, for 
stating, by way of recital, the creation of the power iiilly. 

Also, in the deduction of a title to a term of years, created up- 
wards of sixty years since, die deed creating the term ought to be 
shown, though, as already observed, the want of evidence of the 
creation of such term does not, after a lapse of a long period, afford 
an objection against the title. 

Also, if the possession has been held by the same person for sixty 
or even eighty years, as was the case of : — — tbe com- 
mencement of her title, and also of the testator, or other person 
under whom she derived her title, should, if possible, be shown. 
For if it should turn out, as it did in that case, that such person 
had only a particular estate, the title would be defective, 
[*250] notwithstanding the period which had ^elapsed ; and there- 
fore, more than usual and ordinary evidence may be ex- 
pected by tbe purchaser. 

Also, in titles derived from a grant from the crown, the grant 
should be shown, that it may appear that no reversion was retained 
by the crown ; and also, that the nature of the rents and services 
which were reserved may appear ; and that the grant was not in 
tail, and for services performed to the crown ; and consequently, 
that no impediment arises from a remainder or reveraon in the 
crown. 

And if the first deed in an abstract refer to a person claiming as 
devisee, inquiry should be made for the will under which he derived 
his title, unless the will be abstracted. 

The general rule of taking up the commencement of the title, at 
Or about the period of sixty years, arises from the circumstance, 
that sixty years is the extreme period of limitation for bringiag a 
writ of right, which is the remedy of the highest nature, and, in 
many cases, the last resort. 

The proposition of Blaekstone (S vol. 196,) is, that the possesrioii 
of lands in fee-simple uninterruptedly for threescore years, is at 
present a sufficient title against all the world, and cannot be im- 
peached by any dormant claim whatsoever. 

By possession must be understood adverse possession, as distin* 
guished from possession under a term of years, or other particular 

estate. 
[*S51] But this proposition is too general, and for *that reason 
not correct ; for a title may be defective after a peaceable 
possession for sixty, one hundred, or any other number of years, 
although there has been a seisin by wrong of the fee-simple ; and 
consequently an adverse possession ; for instance, if .9 be tenant in 
tail, remainder to B in tail, remainder to C in tail, with divers re- 
maindef 19 over, and A make a conveyance by lease and release, or 
by lease, release, and fine, a possession held under this conveyance 
will never be adverse to those in remainder as long as there shall 
be any issue of j9, who might have inherited his estate under tbe 
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(orm of the ^H ; and if at the end of sizty^ or any other number of 
years, there should be a failure of the issue of j9> the right of B to 
claim would commence ; and be might make his claim at any time 
before he was barred under the operation of nonclaim on a fine, (if 
any) or by the statute of limitations of 21 James I., which allows 
him twenty years, from the time when his right commenced ; or if 
then labouring under disabilities, ten years from the time when these 
disabilities shall be removed; and even, if the title of JB, or of his 
issue, should be barred, either by nonclaim on a fine or by the sta^ 
tute of limitations of 21 James I., the title of C may remain un- 
affected ; and as bis right of claiming does not commence till the 
failure of the several issues of j9 and B, he will be allowed a further ^ 
jperiod for making his claim, after the failure of such issue shall 
have happened. 

^Sometimes there is not any direct evidence of title for [^252] 
more than thirty or forty years ; but the state of the title 
during the preceding thirty years is to be collected from the re 
citals in a former deed, or from a short history of the title, disclosed 
' in the description of the parcels, or from a schedule of title deeds* 
In transactions of small value, which will not bear the expense 
of nice, critical, and extensive investigation^ although the purchase 
may involve all the property of the purchaser, such secondary evi-' 
dence, if it appear to have passed through the hands of a person 
conversant with his profession, and on that point an opinion may 
be formed from the accuracy of the deed in which such secondary 
evidence is found, such secondary evidence is considered satis- 
factory. 

But in transactions which will justify the expense, it is proper to 
call for durect evidence of the deduction of the title ; and the deeds, 
or at least attested copies of them, should be sought for in the 
hands of all persons most likely to have the custody of the deed or 
copies. 

This search should be directed among the papers of persons 
who are the present owners of lands held under the same title ; 
also, among papers in the hands of persons who covenanted to 
produce the title deeds, or their representatives, and of solicitors 
concerned for their successive owners. 

And when an estate has been ^old in parcels it has rarely hap- 
pened that this search has been made In vain. The proba- 
bility is, that attested ^copies at least will be found in the (*2o3] 
custody of some or one of these persons. 

In the case of title to copyhold lands, recourse should be bad to 
the court-rolls ; and as to these lands, there cannot be any pretence 
for limitmg the inquiry for any information which may appear to be 
material, since ready access may be bad to the court-books, unless, 
slid this rarely happens, the court-bocdcs have been lost, or de<^ 
stroyed by fire. 
And as to lands in register counties, the advice should be to 
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search the register for the purpose of obtainio^ a clue to all tfac 
information it can afford. 

And as to the estates of Roman catholics, prior to the act of the 
Slst year of the reign of his late majesty, c. S3, the exact state of 
their titles may be found enrolled with the clerk of the peaoe of the 
county within which the lands are situate, or in one of the courts 
of Westminster Hall. 

YThen the part of the evidence of title for the last nxty years de- 
pends partly on possession, then the production of leases, and ea- 
joyment under them, as evidence of the possession ; or, if no leases 
can be found, the production of assessments to the land-tax, rentals, 
and even maps and parish^rates, should be required as affording 
reasonably evidence on tUs point. 

And in this place, it is to be observed, that if the evidence of the 
title relate to a reversion or remainder expectant on a lease 
[*254] wUch was made mxty or even one hundred years ago, die 
^evidence of the title should be deduced from the lessor, 
because it is a rule of law, that the possession of the tenant is the 
possession of the reversioner ; and that the receipt of rent from my 
tenant does not disturb my title, consequently the possession is 
never adverse to me while the lease continues, and the possession 
is held under the lease ; except, indeed, that if no rent was re- 
ceived for sixty years, and no act of ownership in cutting timber, 
&e. had been exercised during that period, a writ of r^ht could 
not be maintuned by the reversioner, since he had never received 
what in law are termed the esplees. But though this would be an 
objection to his maintaining a writ of right, it does not appear to be 
any bar to his maintaining an ejectment within twenty years after 
the possession shall fall, or within ten years after the disabilities, if 
any shall be removed. Huni v. Baumej t Salk. 489, proves that 
«n ejectment may be maintainable in respect of an estate taO, 
although the remedy by formedon was barred. 

When a title depends in its more recei!it stages on descents, an 
authentication of the pedigree should be required by evidence ; as 
certificates of baptism, marriage and burial ; and in particular cases 
there should be affidavits by members of the family, or the peraons 
to whom the family were known, respecting the state of the family, 
and identity of persons ; and in regard to noble families, CoUinfs 
Peerage ; and in regard to other families, monumental in- 
[*255] scriptions, tomb-stones, and the like, should *be examined ; 
and in some cases, local histories, not as direct evidence, 
but as affording a clue to more material ioformadon. 

It is, as already noticed, the better o{nnion, that a title may be 
good even though it depend merely on descent from ancestor to 
heir, and heir to heir, through successive generations, without any 
will, settlement, or other conveyance appearing ; but such a title 
should be viewed with particular jealousy, and the courts of record 
.should be searched for fines and recoveries ; and the ecclesiastical 
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oqkuis taviiqr jioifldietioii over tlie efecU of the rttpsctivc ownera, 
flhooU be seaiebed lor willi, letters Of administratioD, and the like ; 
«od it IB fiTOB pmideat, that hi a ease of this sort every aid ahould be 
kovrowed^ fior the purpose of gaardiog the title against latent entub 
and dormant eneombrances. 

In a caae so circumstanced, it was, as akeady noticed, deemed 
adriaeable to ha?e a feoflEment from the present possessor, and to 
take a eonreyance by lease and release, a fine with proclamatbns, 
and a coDunon reeoTery, from himself^ Us brothers ami sisters ; and 
e^en with these precautiona the title was considered by two enn^ 
neiU ccmveyaaeeni, on a reference to them for thai purpose, as 
worth po move diaa two third parts of the value of the estate, with 
complete and full evidence of its deduction. 

No vendor, however, unless in greiit difficulties, could be 
advised to submit to such a ^sacrifice, without taking Ae *[256] 
opinipn of a court on the aafiM»^ncy of hia title. 

SoipetiiDes aneh|e c tk>n has been taken to a title, because a peiw 
eon thioqdi whom the title is derived was tenant in tail, and ap- 
parently, had the remainder or reversion in fee by descent; and he 
levied a fine, instead of sufering a common recovery. 

The obieetion proceeds on the ground that the reversion might 
not have been in him, but might have been aliened or settled. 
But thoi^k these facts certainly call for cautioii, and should lead to 
investigation into the tille to the reversion, as far as it can be 
trae^ ; it h^ been decided (S^ferlmg v. Trsoor, 7 Ves. jun. 497,) 
that the objection itself shall not prevail. The decision mast he 
ondentood to emitsMV the qualificatbn, diat the purchaser cannot 
show that these ia an outstanding title under die remainder or re- 
i^ruaon in fee. 

With this qualification the decismn is reasonable and eensistent 
with ^1 dipse priQoiples of asoral certainty whieh govern the court 
in €leeiding on titles. Ic waa Ibuaded on the ground that a mens 
possibility, which in fact may exist,, and not be known to eitiier ^f 
the parties; and which, in the nature of tbmgs cannot be ascer- 
tained by ttther of theod, shall not be allowed to operate as an ob« 
jeetKMKto thetitle^ 

Were the vendor in the situation (^tenant in tail^ with the rever- 
sion in fee, by descent, the purchaser might requhre a re* 
coveiry to be *suffiued, at least, on offering to pay the ex- [^2d7] 
pense oi the recovery. 

And under the covenants for fiirther assurance generally intro- 
duced mto purchase deeds, settlements^ &c. the purchaser himself 
night have diitained, though he might not have had a right to compel 
flie vendor to obtaui, a recovery from the tenant m tail, under 
whom the title was derived. Bat if the tenant in tail were dead, or 
under disabilities, ihb resource would fiiil. 

It hue occurred sometimes, that a title commenced with a fine 
levied, and a deed prepared, professedly for barring aD estates tail, 
&c. ; and no estate tail has appeared; and it has been objected, 



2d7 ON TiTLSSS : 

that the tide may be bad, because the coniisor in th^ fine n^gbt 
have been merely tenant in tail, and the reversion or remainder 
might have been in a stranger. But now the prevailing opinioa is» 
that this objection, resting simply on these grounds, cannot be sup- 
ported. Such language is frequ^ntiy adopted from some ill applied 
precedent 

When, however, it is suspected on the behalfof a purchaser, that 
there is sotne information in the knowledge of the seller, respecting 
the state of the title, and which he has not disclosed in the abstract; 
or that he has withheld some material deeds, the purchaser is enti* 
tied to a discovery from the seller of all the information which be 
can communicate ; and this may be enforced by a bill in equity, or 
under the usual order of reference, that the parties shall be 
[*258] * examined on interrogatories, and produce all deeds in their 
custody, power, &c. 

It may also be repeated in this place, that titles are alvrays re- 
ceived by professional men with greater confidence, in proportion 
as chaises in the ownership have taken place, or successive sales 
among persons resident in the neighbourhood have been made ; for 
it is in tne neighbourhood in which the lands are situate, and among 
the occupiers, that the rumours or suspicions of defects of tide are 
most likely to be circulated. 

And a subdivision of the . parcels among different purchasers, es- 
pecially among persons who were tenants, adds still further to the 
probability that the title has been closely and minutely investigated, 
and fiilly understood. 

On the other hand, there are some exceptions to these reasons 
for confidence ; and it is the knowledge that these exceptions exist 
which renders it the duty of the conveyancer, not to be satisfied with 
a title rested on such confidence. 

Lands bought or exchanged for convenience, from a large pro- 
prietor, whose family have been the owners for a long series of 
years, will frequently be accepted without the production of title. 
Many such instances exist, especiaUy in manufacturing districts. 

These lands will be improved by building costiy mansion-houses, 
&c. and these purchases will have been taken from, or ex- 
[*259] chaises made, *with a gentleman or nobleman, whose 
property was in strict settiement 

On minute investigation, the title will be found defective, and 
unmarketable, without any power from circumstances of minority, 
&c. to supply the defects in the title. Distress, and sometimes ruin, 
especially to persons in trade, and who want to sell or to mortgage, 
to obtain money to answer demands on them, is the immecliate or 
remote consequence. The like occurrence sometimes takes place 
under building leases accepted without any, or without a sufficient, 
investigation of title, from persons assuming to be absolute owners 
in fee-simple, but who have encumbered their property by mort* 
gi^es, or put it mto settiement, or bold it under settiement, or under 
f ntails not effectually barred. 
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Titles under west-coontry leases for years deterimnable on lives, 
are often in a similar predicament 

So are leases made in exercise of powers not duly pursued. 

Formerly, it was deemed a breach of honour, and a departure 
from policy, to impeach these leases. Modem notions, and the ne- 
cessities induced by extravagance, have thrown down this harrier, 
and confidence is destroyed. Hence the strictness of modem 
practice compared with the practice of former times. Hence, the 
importance, and even the necessity of havings evidence of a good 
title in all cases of this description. 

*But little or no attention should be paid to mere ramours [*260] 
of a defect of title, unless these mmours can be traced to 
some reasonable source. The vulgar notion of hetr-landy founded 
on the doctrine to be found in Glanville, that the person who took 
as heir could not alien without the consent of the person next in 
succession ; and the impression which many persons have derived, 
no doubt from the language of the statute de doms; and from the 
effect which that statute obtained, before common recoveries were 
introduced into general practice, subject many titles, which are 
really good, to the imputation, among persons of. little or no legal 
knowledge, of being defective ; and there are always to be found 
poor relations of an ancient family to urge their claims, as being the 
r^ht heirs. The system of strict settlement on the parent for life, 
with remiunder to the first and other sons in succession ; a system 
which suspends the power of alineation in fee until the concurrence 
of the eldest son is given, has tended to perpetuate this notion of 
heir*land among common people. 

No doubt many titles are received as good which would appear to 
be defective, at least disputable, were the real circumstances of the 
title fully disclosed, or fuUy known. 

On the other hand, the evictions which take place in modem 
times are very few in number ; and many good baiigains are lost 
from a scrupulous nicety in the investigation of tides; ending in 
their rejection. 

♦The proper course to be pursued, on the part of counsel [*261 ] 
in giving advice, is to point out to the purchaser the degree 
of risk to be run, and leave it to him to decide for himself on the 
pmdence of mnning that risk. 

Pew purchasers, however, are justified to themselves, or to their 
families, in accepting a title, unless the tide be, or in the compass of 
a few years will be, in a marketable state, in point of evidence to a 
future purchaser, or to a mortgagee. 

For want of a marketable title, there is property without the 
means of converting it into money, or raising money on the security 
thereof on an emergency. 

In requiring that the evidence of the title should be carried back 
through die period of sixty years, or even a further period, circumr 
stances must materially govern the opinion of the conveyancer. 

When, as it has been already observed, there has been a frequent 
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change of ownerohip, from one purchaser to anotiber, and Ibe pos- 
session has been uninterrupted, the presumption is Tory strong in 
fiivour of the title, although the evidence disclosed by the abstnct 
does not carry back the history of the title tor more than forty or 
fifty years ; especially if the want of the earlier deeds can be. ac^ 
counted for in any reasonable manner ; as by the cifcumstance^ 
that the lands in ijpiestion are part of a laiiger estate, or tha( 
[^262] a fire has happened in the family of one *of the proprietorsy 
or of a mortgagee, or from any like cause. 

It is in reference to family estates, in other words, lands whiob 
have remained in the same family for a long series of years^ and 
nave been the subject of different settlements or wills in that fiimily^ 
and have descended from one member of the family to another, in 
a long succession, that more than ordinary caution is required. 
Under such circumstances the evidence of the title should be cBr« 
ried back as fitr as circumstances will admit ; and at least for a pe- 
riod of sixty years, if the ownership of this family commenced at^ 
about, or before that time. This observation is equalFjr relevant, 
whether the purchase be made immediately from one of die branch* 
es of this family, or be derived under a conveyance made by them 
within the last twenty, or even thirty years. 

In proportion too as the presumptbn of a good title Aall be 
weakened, from the want of frequent change of ownership ; or, in 
the case of a purchase of part of a fiunily estate, by the ciroum- 
stance, that the person of tl^ family who was the Tender lived till 
a recent period, so that theft ha^ not been any great kngth of ad- 
verse poiraession, admitti|]rg that he had only a partieular estale, 
shottla the diligence of tKe conveyancer be exerted, to ascertaki the 
precise state of the title of the person by whom the sale vras a^e ; 
for if it should turn out, as in practice it sometimes does^ 
(*363} that he was only tenant for life, or *that be was only tenant 
in tail, without having barred the entail, or the remainders 
aver, the title will be open to eviction. 

£ven the chance that such might have been the conditiott of the 
title, suggests the duty of endeavouring to ascertain its precise state ; 
but if the seller died shortly after the sale, and thirty or forty years 
have elapsed since the sale was made, and no claim has been assert- 
ed, the presumption arising from these facts is highly favourable to 
Ae title, and leads to the inference, that tlie person from whom the 
sale proceeded was competent to make the conveyance under 
whien the title is deduced from him. 

^ Also, though the first deed or will in an abstract be dated at the 
distance of sixty years or upwards, yet it the parcels are granted by 
^ general imminaUon; as lands purchased of «d, or devised by the 
will of ./S, it is the practice to reqiure the production of the deed by 
which the lands were purchased, or of the wiS by which the knds 
were devised ; and yet the subsequent evidence may so identify tlie 
lands, that no one can reasonably doubt the fact, that Um lands 
were ao purchased or so devised. 
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The like obserration applies, in a degree, to lands described in a 
deed or will by the name of the occupier, as an essential part of the 
deteription. 

However,^ it is a general rule, never, except in dne case, to suffer 
a title to lands held in fee, or for lives, and which refers to a 
tfii^ as^part of the means of its deduction, to escape the in- [*264] 
Testigation which the will may afford. 

The excepted case is in the instance of a very ancient will ; so 
diat if the will were produced, there would be a long chasm in the 
evidence of title. Under these circumstances, to call for the pro- 
dacfion of such wiU, without being able to obtain the evidence of 
the intermediate steps in the title, might lead to useless anxiety. 

Extraordinary occurrences in the title, as feoffments made, or 
finea levied, or recoveries suffered, without any apparent reason for 
these species of assurance, also excite suspicion that there are some 
material fieicts in the title, not disclosed by the abstract. Such as- 
snraaees invite the caution of the conveyancer, and suggest the 
propriety of a research into the history of the title in every channel 
tbrougb which it can be traced. 

With a view, therefore, to practice, in preparing deeds, it is pru- 
dent, whenever the circumstances will admit, without injury to the 
title, to disclose the reason for making a feoffment, levying a fine, or 
miffering a recovery, so as to remove those grounds of suspicion 
which otherwise might attach ; for instance, when a fine is levied, 
or recovery suffered, merely for caution to guard against dormant 
entaQsithe motive of levying the fine, or of suffering the recovery, 
flhoold be stated ; and it should be distinctly expressed, that there is 
Bot any knowledge of any entail. 

*AlftO^ when a fine is leried by a husband and w/e, the [*265] 
legal premmption would be that the lands were the inherit- 
ance of the wife, unless the contrary appeared. Therefore, in 
declaring the uses of the fine, or in the deed of covenant for levy- 
ing ithe fine, it should be stated that the lands are the inheritance of 
the husband, when the fact vn!H warrant it, or the recital should be 
varied so as to be adapted to the &ct, 

Ib deeds dated at the distance of 30, 40, or 60 years, there may 
be found a covenant from a husband and ^e, that they would levy 
a fine* Frequently such fine was requisite only on account of a 
tide of dower in the wife ; and no fine was levied, and the death 
of the wife has rendered it immaterial. But un|ess the real state 
of the tide appeared, there would be a difficulty m the title, from 
an apprehension that the lands were the estate of the wife, and that 
the title may he open to a claim by her heirs ; while if the seisin 
appeared to have been in the huslmnd, the death of the wife, and 
the determination of her title of dower, might be proved, or would 
be presumed, and no difficulty would exist. 

Another case frequently occurs, and deserves attention. 

The .abstract commences with a deed, dated above sixty years 
ago ; being a conveyance from husbaiid and wife of lands of which 
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they were seised in right of the wife ; and there wm a 
[♦266] covenant that they should levy a fine ; but on *tbc roost 
diligent search no fine by them can be found. 
A title thus circumstanced is frequently accepted on the ground^ 
that as sixty years have elapsed, no writ of right could be main-* 
tained by the wife if living, (an event not in any degree probable,) 
or by her heirs. And in this place it may be observed, that thirty 
years would bar the wire herself of her writ of right ; and that 
sixty years are never allowed to any person, except the right is 
aunc^relf that is, first accrued to an ancestor, and descended firom 
bim to an heir ; and that a bar to the ancestor, because thirty years 
ran in his time, is a bar to the heir claiming in right of the ance^r ; 
at least there would be an absurdity in the statute of limitatioiis^ 
unless this be its true interpretation. On tins subject a more ample 
discussion will be given in a subsequent part of this work. 

But a title of this description is attended with one difl^tty. 
Although there may be a bar to the remedy by writ of right, it 
does not follow that there is a bar to the remedy by entry, or by 
writ of entry. 

In the first place, in reference to the right of entry, there is not 
any adverse possession against the wife during the coverture. For 
want of a fine from the biisband and wife, the alienation is, in sub* 
stance, by the husband alone .; so that till the detennination of the 
coverture, by the death of the husband or of the wife, the 
(*267] ^possession under the conveyance, is under a title pro* 
ceeding from the husband ; and if the husband was or be- 
came entitled to be tenant by the curtesy of England, then the 
possession under the conveyance is by title, until the death of the 
husband, although the wife may die in his life-time. 

Thus 20, 30, 40, 50, or even 80 years, may elapse, and the 
possesnon be rightful, because the husband lived so long. He may 
sell at 21, and die at the advanced age of 80, 90, or 100 years or 
upwards. 

The right of possession, unless barred by a nondaun under a 
fine, may continue for twenty years ; and if the person to whom 
the right first accrued should be under any disability, the bar nay 
be protracted for an enlarged period, (being ten years) firom the 
time at which the disabilities shall cease. 

. These observations are added in this place, to show that a title 
thus circumstanced is not necessarily good, though sixty years have 
elapsed. For that reason the state of the title under adverse po8-> 
session, should be investigated, before a purchaser, requiring a 
secure title, should be advised to complete bis purchase. 

Also reputation that a title is bad, or an assertion of right by one 

of the family of a former owner, or the like circumstance, is a 

ground for the most minute investigation, and for having every link 

in the chain of evidence complete ; for it seldom happens 

[*268] that such reputation ^arises, or such claim is asserted, wkh- 
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out some cause, except in the instances which are noticed, as de- 
pending on vulgar errors respecting heir-land. 

Conveyancers are frequentlj censured for making inquiries, which 
appear unnecessary, and even frivolous, and which oflen fail of 
producing any beneficial result, or useful information ; and beyond 
all doubt, the expense which attends these inquiries does, in the 
aggregate, greatly exceed the value of the information which is 
obtained. But experience dictates the necessity of these inquiries, 
and the individual, whose interest is at stake in the particular trans- 
action, is, in point of security, abundantly compensated for the 
expense which is incurred ; and if the seller has been so unfortu- 
nate, that the necessary inquiries were not made on his part, when 
the purchase under which his title commenced took place, he has 
to blame the want of caution in those who were bound to watch 
over his interest. 

The purchaser also must consider, that unless those inquiries are 
made on the present occasion, they will probably be made on his 
sale, or on his mortgage, should any take place ; and he will not 
only sustain the expense and delay of ascertaining the facts, but 
may have an objection taken to his title ; and in the mean time he 
exposed to the danger that the title may turn out bad, defective, or 
encambered ; and be fettered with great difficulties, from 
the delay * which may arise in completing the sale, or in [^269] 
obtaining money on a mortgage, at a time when it is of the 
greatest importance to him to receive the purchase or mortgage- 
money. 

Property in land, without the means of carrying it to market for 
the purposes of sale, or mortgage, is frequently a snare, rather than 
a benefit to the owner. He enters into engagements, or pledges 
his credit, or contracts debts, on the faith, that he can convert his 
land into money vrhenever he pleases; and the difficulties, and 
even ruin, to which families are exposed, by the discovery of a 
defect in a title, and the consequent inability to cofnplete sales, or 
to effect mortgages ; and even the doubts on titles, which render a 
suit in equity, and consequently some delay necessary, cannot be 
appreciated by any persons except those who have had experience 
on these points. 

In short, any person who buys an estate, (except it consists of a 
small quantity of land merely for convenience,) and especially those 
who buy an estate for residence, or with a view to building, or other 
costly expenditure, should be particularly careful, that the title is 
not only apparently good, but such as in the technical language of 
the courts is markeUAle, so that he may compel an unwilling pur- 
chaser to accept the same; and may also exhibit the title m a 
state which shall exclude all just grounds for any doubt of its 
validity. 

One of the great uses of property in land is *to affi}rd, [*270J 
not only permanent security in enjoyment, but the right to 
convert it into money, or to raise money on its security, as occasion 
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shall require. To the merchant or trader in particular thi%i8 of tiie 
highest importance ; and, in every Mtuation of life, the advantage of 
having a good title, so as to raise money without difficulty or delay; 
either by sale or by mortgage, at pleasure, will be sensibly felt 

Even persons contracting for a lease may now investigate the 
title of the intended lessor, unless there be a stipulation to exclude 
such right. 

An estate without a marketable title, though that title he good 
for the purposes of enjoyment, partakes of the nature of an income 
rather than of property ; and in the hands of the greater part of 
mankind is comparatively of little value. 

Even when an estate is purchased with a view to convenience^ 
either for the purpose of rendering an estate compact, by buying 
intermixed grounds; or for extending the family estate; every 
necessary care, which the circumstances will admit, should be taken, 
to have the best title and evidence of it, that, in the nature of the 
case, can be procured. 

The want of such caution, and still more the want of attention, 
in preparing the particulars of sale, has more than once been the 
cause of a contract being rescinded, because the title to that 
[^S71] part of the estate which, at the time of the ^purchase, was 
particularly eligible^ for its convenience ; as a piece of 
ground in front of the house, or in the garden, or the pleasure 
grounds ; was defective. 

A material distinction, however, may be safely made in regard 
to lands professedly purchased with a view to sale, or with the 
expectation of raising money by mortgage, or for personal occu- 
pation, with an intention that the lands shall be converted into 
money on the death of the purchaser on the one hand, and lands 
^which on the other hand are purchased for the convenience of the 
purchaser, either for trade, or for rendering the estate compact, 
&c. without regard to remote consequences. 

In the latter instance it may be sufficient that the result of every 
reasonable inquiry should prove that there is a fair chance of the titie 
being good, and of peaceable enjoyment. 

This, however, must depend on the discretion of the purchaser. 
In the former instances, it is of the utmost importance that there 
should be evidence of a good title ; and that the titie should be such 
as is strictly marketable. 

These observations may be considered as forming part of that 
arrangement of this essay, in which conclusions are to be drawn, 
from the abstract, on the state of the title ; and in short, it is rather 
with a view to this conclusion, and as a primary object of it, that 
attention is in this place to be paid to the evidence of the com* 

mencement of the titie. 
[*272] *In those instances, in which it appears on a first view 
that the evidence b taken up at too modern a period, the 
best coarse is at once to return the abstract for the purpose of 
having the earlier evidence of titie suppKed. 
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Before tbis head shall be dosed, it will be proper to observe that 
2ay corporatums are as competent to alien their landed property for 
corporate purposes, as individuals are to alien their property. But 
it rarely happens that they can show the cooimencement of their 
titles ; and leases and rentals are the only evidence of their seisin ; 
and this-evidence must be deemed satisfactory ; and the title may 
be treated as good under such evidence, unless there be notice that 
the corporation, as frequently happens, hold the land subject to 
some trust, and they are not by the trust, or by some act of par* 
liament obtamed for the purpose, qualified to make a good title to 
the exclusion of the trust 

There is one peculiarity attending corporations. They have 
a fee siipple for the purposes of alienation, although they have only 
a determmable fee for the purposes of enjoyment. On the disso* 
lution of a corporation, the reverter will be to the original grantor, 
or his heirs, and not to the lord by escheat ; and yet this grantor, 
in the case of a corporation, as well as the lord by escheat, in the 
case of an individual, may be excluded by an alienation in fee 
simple. 

By a grant to a bastard, or a denizen in fee, he has a fee 
simple, for all the purposes of 'alienation, although there [*273} 
be a right of succession to .a limited series of heirs, since 
none besides descendants can be his heirs. 

Though the succession is by law thus restricted, he is tenant is 
fee*simple, and not tenant in tail. On the failure of his heirs there 
-will be an escheat to the lord of the fee, and not a reverter to the 
grantor, or his heirs ; while on the dissolution of a corporation, wd 
consec^ent fieulure of successors, the lands will revert to the grantors^ 
or their heirs. . But there is this similarity in the ntuation of a cor- 
poration on the one hand, and of a bastard or denizen on the othes 
hand ; either may alien the fee-simple ; but there is also tbis differ- 
enoe ; the grantor to the corporation, and bis heirs, wiU have lo9t 
all right and chance of reverter, while in the case of a bastard or a 
denizen, the lord of the seignory will have the chance of escheat on 
the failure of the inheritable blood of the tenant for the time being 
of the fee-simple, whoever that tenant may be. 

Cases frequently occur of corporations being dissolved, or ceasing 
to exist, and of a new incorporation. 

This new incorporation, unless it be by act of parliament, cannot, 
except as against the crown, nor as against the crown, unless there 
be a special and express grant for the purpose, i^evive in tbe new 
corporation a title to the lands which belonged to the old corpora- 
tion. 

^Consequently a title asserted by tbe new corporation, [*274} 
to lands which belonged to the old corporation, must be 
minutely considered, and the chance of eviction be weighed. 

But the same corporation may have continuance, although there 
be a change in its name, or in some parts of its constitution ; and it 
follows, that the titie of the corporation to its lands will continue. 
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On the oommenctment of abstraets, as t^ey apjpAy to terms of 
yearS) and other mmor pointSi the leadiog observatiom proper to 
direct die attention of the conveyancer, will be found in the dhision 
which treats of the form of the abstract 

Of fM OmtetfOB and Pt9gre$9 of the MstratU 

The abstract of each deed or instrument shonld in the first place 

be read. 

It should neit be ascertained, that the deed has the circumstanees 
which give to its language the effect which that langu^e imports to 
bear ; namely, that it is executed by the material parties, and if any 
particular mode of execution was required, then, as flir as that mode 
of execution is material, that it was obsenred. For unless the deed 
be executed by the persons whose langmge it imports to express, 
it is, as fiur as respects the persons who naye omitted to 
[*S75] execute the deed, to be considered at law, ^whatever equity 
may arise from particular circumstances, as a dead letter. 

For instance, if a deed import to be the grant of Ji and of B, and 
it is executed by B only, it must be read and considered as the deed 
of B ; and as not having any operation whatever against ^ ; so that 
the tide must be carried on under this conveyance, as a conveyance 
by B alone. This is also a rule, as to the declaration of the uses of 
faes^ &c. 

And in regard to deeds delivered as etfcrows, to be delivered widi 
effect upon conations to be performed, care should be taken that 
the conditions have been performed, and that the second deliverj 
has taken place ; so that the writing has become operative as a deed. 

On this subject, when necessary, the title, faU$, eserow^ ^. are 
ibe proper heads to be consulted. 

The learning of escrows was fully considered in Jtrmangs y. 
Btagge^ cited 3 Rep. 35, and Permmfs case, & Rep. 84, and is col- 
lected in Shep. Toucbw p. 66, 57. It is a learning which might 
with great propriety and convenience be applied in practice more 
frequently than has in modem times been usual. The knowledge 
that relief may be obtained in equity, when the conveyance has been 
executed, but the price has not been paid^ or when any other stipu- 
lation has not been performed, has rendered professional 
[*276] gentlemen less solicitous than they otherwise *would be in 
allowing deeds to become perfect, while the purchase- 
money, &c. remains unpaid, or other stipulation remains unper- 
formed. 

Also, care should be taken that every deed purporting to be exe- 
cuted by a party, is duly attested as to its execution. 

This is particularly important in modem deeds ; and the want of 
such attestation ought to be considered as rendering it necessary, 
that there should be a new attestation by the witnesses, if living ; 
and if they be dead, there should be a further conveyance from tibe 
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partie% as to whom tho^ is not any atteslatioii, or there is not a 
sofficifint atteslatioD ; or by those who represent them. 

Bttt as to ancient deeds, in which the possesion has been held, 
aeoorduig to the purport of the deed, so raat, in the language of the 
present day, the deed proves itseli^ or more correctly spealring, 
possesftoa, aeeotding to the import of the deed, is eyidence of the 
due execution of die deed ; then the want of sueh attestation does 
not raise any objection to the evidence of the title. The execution 
would be presumed on the evidence of possession. 

Also, in deeds made in pursuance ana in exercise of a power, and 
which, by the terms of the power must be executed in some particu* 
lar mode, or afkesled by a given number of witnesses^ care should 
be taken that the ceremonies of execution and of attestation were 
observed. 

*In this instance the language of the power is to be con* [*ST7] 
flidered as a law, wUch the parties have prescribed to 
tbemsehres, and as ezcfatding the ai^dication of the general ndes of 
kw. 

When a deed is required to be under hand and seal, it is not 
fluficient that it should be sealed and delirvered, as in ordinary eases, 
but it IS requisile that it should be signed by, or in other words be 
under the band ot^ the party. 

This also is the case when the deed, &c. is required to be signed, 
sealed^ and ddhwred ; it must be signed ; also sealed ; abo del hrered 

And althou(^ by the rules ,of the common law it is not of the 
essence 0f a deed that there should be any subscribing witnesses, 
and in all ovdlnaify cases of deeds one subscribing witness is suA* 
cient» yet» when a power req^es that the execution should be 
atlnsted by two or more witnesses, these must be an srttestation by 
Aat nuBiber ; and if they are required! to be of a given description^ 
Sbs pmrsi or not to be of a given description^ us.maial urvrnUa^ these 
requisites must be complied witl^ and the fiiot AoM be in some 
mode asocrtained, if the tranaadioo be of a n^eent date. 

In thb pfaice also, fit may be observed, that it is not suffieienl^ that 
Ae deed itself should mtemallyv and by its o#n langu^e, express 
^ mode of exeeutiony or the mode of attestation. 

These cireumstances of execution and attestatioB, must 
mppear as substantive and external ^facts ; and the attes* [*t7&] 
tetion, and not the deed, must evidence the necessary fiu^ 

The atlestadon must also specify the facts required to be attested, 
namely, signing, seaKng, or delivcfy, or all or any two of these Acts 
Aat iib% power requires. 

Thoin^ the oidinary form of attestation merely contains the 
words, sealed and delivered, by, tec ; yet, when a power requires 
that a deed» made in exercise of a power, AoM be under hand and 
•eal» or be signed, seided, and dehvered, and be attested by two, or 
any other given number of witnesses, and the attestation is, in con-* 
fftructi6n« to be applied to the signature, tc ; the deed cannot be 
cmisidered as duly attested, unless the attesta^on express the fact 
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that it was ngned, as well as sealed and deUvered ; and manj' tides 
depending on powers were open to objection in eonseqoence oJT this 
omission. 

Before tins qnestioii was decided, some conceived that the fiict of 
signature might be supplied in Ae attestation by tibe witnesses ttt 
any time ; and the general opinion now is^ that this might be done 
in the life*time of the appointer and appointee ; and before any cir- ' 
cumstance has taken place by which a change has been made in 
the circumstances of the title ; for mstance, before the power has 

been released, detenmned, extinguished, or the Ske. 
[«379] For the power is to be considered as not *ezeeated tin 
the moipent when the attestation is complete. Hawkins 
and Kmpj 3 East, 410, appears to \>e an authority to warrant this 
conclusion. 

Some powers merely require the instrument ezerdsing the power 
to be under hand and seal, or signed, sealed, and delivered, widi- 
out maidi^ attestation an essential ceremony in Ae execution of 
the power. 

In acase of this description, Ae want of attestation is no other- 
wise material than the want of attestation of any or^nary deed ; ' 
but the fact of due execution, when the deed is signed, &c. may 
be presumed, as in ordinary cases, from long possession, consistent 
with the deed. 

It is to a case of this description that Lord EUonV observations 
in JIT Queen v. Parqukar^ 1 1 Yes. 467, were applied. 

This was admitted by his iorddiip in the case of fFrightr.' 
Wak^rd^ 17 Ves. 454. The observation towards the conchxsion' 
of the jttdgmfflvtin JITQnefn v. Fmrquhar was too general and in-^ 
correct. The Chancellor has himself ntt^de this crit icis m on die 
report The passage must be read as applicable to the particulaor' 
case before the court ; acase in which attestation was not an essen- 
tial oireumstuice to the valid execution of the power, cousequendy 
it is not to he applied to those eases in which attestation is neces*' 
sary to the valid execution of the power. The opinion of Lc»rd 
£Men, as. collected in the more recent case of Wright 
[*280] *v. Waktfordy was, diat the want of attestation to a deed, 
made in exercise of a power, requiring to be attested, could 
not be supplied by any intendment contrary to the evidence of the 
deed, by which it appeared thi^ no attestation of the fact of agna- 
ture had been made on the deed in the life-time of all the parties. 
The. fact in that case was, that after the deatKot one of the partiefi^ 
and after the title had been questioned for want of due attestation, 
the subscribing witnesses to the deed added a new attestation of the 
fiicts of signing, sealing, and . delivery. Lord EUmfs opinion evi<^' 
dently was, that this was not sufficient; and he even hinted, that 
the attestation must be a cotemporaneous act; a proposition wlueh 
is very questbnabk. 

It is necessary, however, to add, that the three puisne ju^^^es oS 
the common pleas certified to the same effect. Their language ia^ 
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^^ And we are furthefr of opinion^ that the attestation required to 
constitate a due. and effectual execution of the power, ought to 
make a part of the same transaction with the signing and sealing 
the writiDg, testifying the assent and approbation of Thomas Wood 
and his son; such being the usual and common way of attesting 
the execution of all instruments requiring attestation, which, we 
think, the parties creating the power had in their contemplation, 
and intended, and not an attestation to be written at a dis* 
tance of time, after all the parties had ^testified their [*281] 
assent and appi^bation." While, in Doe v. Beach, t 
Maule and. Selw. 582, Lord Elknborough observed, << It is not 
necessary to enter into the question, at what precise time an attes- 
tation must be made." 

The point arising in Wright v. Wakeford was referred to the 
court of common pleas, and was in that court treated as a point 
of no difficulty ; and the judges were at first disposed to view tiie 
objection to the title as altogether unfounded. After some consi- 
deration they began to doubt : In the result, Chief Justice Mons^ 
jidd certified his opinion m favour of the execution of the power ; 
and the remaining three judges certified their opinion to be, that 
the power was not duly executed. 4 Taunton, 213. 

The Chancellor by his decision sustained the objection against 
the tide. 

This decision, and the alarm which it excited in consequence of 
various titles exposed to the like objection, and the wishes of the 
profession, led the writer of this essay to propose a bill in parlia- 
ment, intituled, << An Act to amend the law respecting the attesta- 
<< tion of instruments of appointment and revocation, made in ex- 
<« ercise of certain powers in deeds, wills, and other instruments ;" 
and after various alterations, it passed into a law, 30th July 1814, 
being an act of 54 Geo. I i I. c. 1 68. 

The act recites, that " Whereas powers, authorities, and trusts, 
<* were in many cases required to be executed by deeds or 
« ^instruments, signed by or under the hands of the per- [*282] 
«' sons executing the same, or that persons consenting to 
*< or directing acts respecting such powers, authorities, and trusts, 
<' are frequently required to signify such consent or direction, by 
<< deeds or instruments signed by them, or under their hands ; and 
<< that it had been the ordinary practice in the memorandum of at- 
« testation of deeds, to express the facts of sealing and delivery 
<« only ; and that doubts had arisen respecting the validity of deeds 
«< or instruments so attested, and requiring signature, although the 
^ same might have been actually signed by the persons whose signa- 
<* ture was required thereto, and the titles of many purchasers, and 
<< of other persons claiming under such instruments, might be de- 
<* iective for want of the insertion of the word < signed,' or some 
<< word to that efiect, in the memorandum of attestation thereof ; 
<< aiid that it was expedient that the tides of purchasers and other 
<< persons should not be disturbed merely on account of the 

Vol. I.— T 
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*^ omission to express the fact of signature, in the memorandum 
^* of attestation of any such deed or other instrument already 
« made." 

And it was enacted^ firstt that every deed, or other instrument 
already madej with the intention to exercise any power, authority 
or trust, or to signify the consent or direction of any person whoso 
consent or direction might be necessary to be so signified, 
[*283] should, (if duly ^signed and executed, and, in otb^r re- 
spects, duly attested,) be, from the date of that act, and so 
as to establish derivative titles, if any, of the same validity and 
effect, and no other, at law and in equity, and proveable in like 
manner, as if a memorandum of attestation of signature, or being 
under hand, had been subscribed by the witness or witnesses 
thereto ;: and the attestation of the witness or witnesses thereto, 
expressing the fact of sealing, or of sealing and deUvery, without 
expressing the fact of signing, or any other form of attestation, 
shall not exclude the proof or the presumption of ^gnature. 

2(Uy, That the act should extend and be construed to extend to 
all deeds, and other instruments, already made^ in exercise of 
powers, authorities, and trusts of sale, exchange, partition, selection, 
nomination, discretion, leasing, jointuring, raising portions, and 
other charges, and for appointing new trustees, and other powers, 
authorities and trusts whatsoever ; or made for evidencing assent, 
consent, request, direction, or any other like circumstance, in re- 
ference to the execution of any such powers, authorities or trusts : 
with a proviso, being § 3, that this act should not extend nor be 
construed to extend to revive or give effect to any appointment, 
revocation, or other assurance theretofore made, as mr as the same 
bad been avoided by entry or claim, or by suit at law, or 
[*S84] in equity, or by any other legal or equitable *means what- 
soever ; nor should the act affect or prejudice any suit at 
law or in equity then depending, for avoiding any deed or other in- 
strument of appointment, revocation, or assurance ; and that if 
any person who had made any such entry or claim, or who bad 
brought any such suit, or had defended any suit for the purpose of 
avoiding any such appointment, revocation, or other assurance, 
should release the benefit of the same entry, claim, suit, or defence, 
within six calendar months next after the passing of that act, then 
such entry, or claim, or suit, or defence, should not prejudice or 
avoid any such appointment, revocation, or other assurance ; but 
every such appointment, revocation, or other assurance, should be 
and remain in force under that act, as if no such entry or claim 
had been made, or suit brought or defended : with a further pro- 
viso, being § 5, that nothing in that act contained should extend 
or be construed to extend to affect any question respecting any 
instrument not within the provisions of that act, and which might 
want any formality in the attestation of any witness or witnesses 
thereto ; but such instrument should have the same force and effect 
§8 it might have bad if that act had not been made. 
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it w9l be obserred, Ist, that this act cures no other defect than 
the want of attestation of signature : 

And 2dly, it is retrospective only, and not in any degree 
prospective; thus it has not cured *any defect arising from [*285] 
the want of signature, or the want of attestation of any 
other fact than signing, as the want of attestation of sealing, or of 
delivering ; nor b it applicable to any deed, or other instrument of 
a date subsequent to the 30th day of July 1814, being the day from 
which the act had its operation. 

So that the decision in Wright v. Wakefcrd is the law of the pre- 
sent day, as applicable to all deeds, &c. executed under pbwers 
which required attestation of signature, and have been executed 
eren by signature, but have omitted a specification of the fact of 
agnature in the attestation. 

The case of Wrighi v. fTafee/ord has been followed by the cases 
of Dot d. Mansfield v. Peeuh^ % Maule and Belwyn, 276. Dot d. 
Hoichkiss v. Pope, 2 Marshall, 102. 

In all these cases the decision has been uniform, that the attesta* 
tion must express the fact, be it signing, sealing, or delivery, which 
18 required to be attested. 

It seems also to follow that the attestation must also specify by 
whom the deed, &:c. made in exercise of such a power, is signed, 
sealed, or delivered ; since without such specification it would be 
necessary, contrary to the intention of the author of the power, 
to resort to extrinsic evidence, to supply the evidence of that feci 

Titles of this description also admit of many diffisrent varieties 
of circumstances, and consequently conclusions. ^ 

* 1st, When attestation is not required, the fact of signs- [*286] 
tnre may be proved by the witnesses, or it may be proved 
aliunde ; also, after a g^at length of time has elapsed, and if the 
deed appear to have been signed, the presumption of signature may 
be relied on, since a jury would consider the signature as having 
taken place at the time of sealing and delivering. 

Sdly, In many instances also, even where attestation is required 
by the power, the deeds may be good in equity, on the ground of 
contract, and of the price paid^ although the deeds may be inope« 
rstive at law ; but when a married woman attempts to execute 4i 
power, requiring attestation, and no attestation exists, doubts may 
be entertained whether th ere -be tmy equity in favour even of a 
purchaser ; since it is difficult to understand how a married woman 
may be bound, even in equity, by any contract which is deficient m 
those circumstances by which her power of contracting is created ; 
for she is, even in equity, considered as a feme toU, or personable 
to contract, so far only as she is qualified by her power, and she 
pursues the power. 

In other cases, the deeds made in the execution of the power 
may be lost, and tiien the general rules of presumption, and parti* 
cularly the rule, omnna prmsiwifmiur^ rite and sqjemnitftr acta, will* 
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in cases of possession consistent with the deed, equally atpply 
to deeds prepared under powers as to ordinary deeds; and a 
[*287] jury * would, in the absence of all evidence, be directed to 
presume, that the deed of appointment, of which second- 
afy evidence is given was duly attested, as well as sealed and de- 
livered. 

One of the many objections against a reliance on abstracts^ which 
take recitals for the evidence of deeds, wills, &c. is, that the exter- 
nal circumstances of execution and attestation seldom or ever ap- 
pear by recitals ; and of course it is not certain that the deed or will 
was duly executed and attested ; or, even though the facts should 
be recited, they are seldom recited in any other manner than as the 
language of the deed, while the more correct mode would be ; and 
this mode is now becoming general in practice ; to give the recital 
of the execution and attestation as a substantive fact, alleged from 
the evidence of the transaction, when the recital is of a deed made 
in execution of a power. 

Such recital may be to this or the like effect : Whereas, by mden- 
ftire, ^c. bearing daie, ^. made, <$^e. and beu^ under the /land and 
seal of J ^c. and signed^ sealed, and delivered by him, in the presence of 
tvDO mlnesses, and attested by the sametoitnesses. 

Also when a deed requires enrolment, either by positive statute law, 

or by the provision of a power, it is the duty of the conveyancer to 

see, or at least to inquire, whether the deed has been so 

[*288] enrolled, and whether the enrolment was ^made in due 

time, if time be material in reference to the enrolment. 

Respecting the period within which enrolment is to be made, the 
following observations may be of use ; 

Ist^ A bargain and sale of an use, under the statute of uses, S7 H. 
8. c. 10, must, in conformity with the statute of enrolment, 27 H. 8. 
c. 16, be enrolled within six lunar months from the date ; and the 
date is computed from, in other words, exclusive of, the day of &e 
date, and inclusive of the last day of the six months. So that the in- 
denture of bargain and sale must be enrolled on or before the 168th 
day after the day of the date of that indenture. 

By the date must, in this case, be understood the day of the date, 
and not of the delivery, except a deed has no date ; and in that case 
the computation must be from the delivery : and although the day 
of the date of the deed be not taken into the computation of the six 
months, an enrolment on the day of the date will be good ; and such 
bai^n and sale will be valid, although the enrolment take place' 
after the death of both or either of the parties, provided the inden- 
ture be enrolled within the limited time ; and no act done by the 
bai^nor witiiout the concurrence of the bargainee, in the inter- 
mediate time between the bargain and sale and the enrolment, will 
aSect or prejudice the interest of the bargainee, so as the deed be 

enrolled in due time. 
[«289] *2dly, Bargains and sales of real estate, under the bank- 
rupt laws, must be enrolled ; but as to any other estate or 
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interest of the bankrupt, bemdes an estate tail, there is not anj 
limited time for the enrolment It is immaterial whether the or- 
dinary bai^n and sale.be enrolled before or after the expiration 
of nx months, or in the lifetime of the bankrupt, or after his death : 
but it should seem, that incompliance with the general principles of 
law, it must be enrolled in the life-time of the bargainees, or of one 
of them. 

Under bargains and sales from commissioners of bankrupt, no 
estate passes till enrolment. The commissioners have only an au- 
thority to bargain and sell by deed indented and enrolled. No estate 
is-inthem ; and their authority is not exercised till all the circum- 
stances* under -which it is to be performed, are complete. 

But by the statute of 21 Ja. I. c. 19, s. 12, bargains and sales of 
real estate of a bankrupt, of wUch he is tenant in tail, must, for the 
•purpose of barring the heirs in tiul, and those in remainder and re- 
version, be enrolled within six lunar months. 

In this instance also no estate passes till the enrolment. 

Suppose a bai^in and sale, and the six months to elapse before 
enrolment, yet it is reasonable to suppose that another bargain and 
sale by the conumasioners, and enrolled within six months, would be 
effectual to bar the entail. 

*Thi8 is a point open for decision. Should the- bankrupt £*390] 
be dead, then it might reasonably be objected that the au- 
thority of the commissioners to execute a bargain and sale to bar 
Entails had ceased. 

The observatious respecting * enrolment in the life -time of th^ 
j^ntee, are applicable to bargains and sales under various other 
acts of parliament ; as the land-tax acts, inclosure acts, &c., in 
-which enrolment is required, as an essential part of the deed by 
whidh a power, or rather an authority, is to be exercised. 

And when an enrolment is required to be made within a Kmited 
time, the deed will, 'at least as to its legal, as distinguished from its 
equitable operation, be void, unless the enrolment take place within 
thieit time. 

Also, when a deed is required to be enrolled under the express 
provision of a power, in a private conveyance, the deed nnist be en- 
rolled in the mode prescribed by the power, viz. within a given time, 
if a particular time be limited ; and in a particular court, if any court 
be prescribed. 

And if a time be limited within which the enrolment shall be made, 
the enrolment must take place within that time, or be of no avail ; 
imd if no time be limited for the enrolment, the law requires the 
enrolment to be in the life-time of the parties ; and, it is appre- 
hended, of the appointees as well as of the appointer. See HaW" 
kin» V. £imip, 3 East, 410. 

* *From the preceding observations it will be collected that [*291] 
different circumstances impose a different regulation in thb 
particular. 
. The case of Hatokins v. Kemp is sometimes considered as turning 
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<4i the point, that the act of enrolment was ki some meaanre e/mt^ 
mmal act, to be done by Mr. Hawkfaia^ so far, that it was neoeasny 
to take piaoe in hii life-time» and did not admit of perfectbn after 
his death. 

And it ahould seem that if the power alk>w a limited time for the 
enrolment, the appointment will be sufficient, if the deed be enrolled 
within that time, notwithstanding the death of the appointor or ap- 
pointee hi the interval between the date of the deed and the en- 
rolment. 

This was the more pretailing opinion in HoMlam y. Memp. 

It is observable also, that in c^pointments under powers, except 
in particular cases, arising from the special language of the power, 
no estate arises tiO enrolment. Hawkins v. JConp. Digged $ case, 1 
Bep. ISS. 

And the appointment may be defeated by an act done by the 
owner of the power, by which he has extingnished tlie same, while 
infieru Diggt^a case. 

Also whsnthery qfiririn is essential to the conveyance, as in the 
instances of feofiments, leases, or oUier grants at the common law, 
of estates of freehold, of lands held in possession, (for leases for 
lives in exercise of powers may be, indeed ought to be^ 
|]*S9Sj made ^without livery,) it is necessary to see that livery was 
made in the life-time of the feofibr and of the fooffee, or of 
the lessor and of the lessee. 1 Inst 

And when livery is made, as it may be by attorney, then care ia 
to be taken that the attorney bad an anihority for the purpose, and 
that such auth^ty was conferred by deed, and that it has been du^ 
plimifid. 

. If lif ery be made ly dm feofin*, or to ^ feoffee in person, it 
must, ex id Aermini, be m the life of the person maknig, 09 of die 
person receiving, Uvery. The cases which suggest inquiry are 
those in which Uvery ia made or accepted by attorney, or by or lo 
the Astr as such. 

Many nice distinctions arise between livery in person, and Kverj 
by attorney ; and the general learning of livery of seisin should be 
studied under the doctrine of feoffments. 

But in regard to ancient deeds, under which the possession has 
been held, consbtentiy with the deeds, for thuty or forty years, it 
is reasonable to presume that livery was made according to the deed, 
although there be not any direct evidence of the Uvery. A juiy 
would roost unquestionably presume the Uvery. 1 Tern. 1 95. 

When livery is made or accepted by attorney, Ae instrument 
which created the authority ought to accompany the tide deeds, or 
be within the power of the purchaser ; and it is to be 
[«293] *shown that the feoffor was Uving at or after die time of 
Uvery by his attorney ; so as to the fiectfee, if he accepted 
livery by attorney. It should be seen that die letter of attorney 
was by deed, for this is essential, and that it contained language 
which authorized the act which has been done under the power as- 
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siimed« At tt eftoeptioB to a general ruk, an infant may appoint 
an attomqr to reoaive litery of aeiain for Um, as fec^e. 1 Roll 
Abr. 730^ L 10. P^lfr^gmmif. GrMe. 

It 10 ako observabtei that without azprefis worda in a power, the 
power camMrt be eaeciUed throogh the medium of an attorney; thus 
an attorney cannot exeente a kase under a power to lease ; CmU^a 
caae^ 9 R^» 77; or give consent to a revocation of uses, although 
BO diseretimi be confided to him, HmMim \. Kmp^ S East, 410; 
nor surrender copyholds under an authority to executors to sell, 9 
Sap. 77 b. ; or surrender iN^yholds on behalf of a married woman ; 
sffll lasB» (except under the provisions of the act of 47 Geo. HI. 
Ms* i, c. 81} suffer a recovery on her behalf. In diort, an attorney 
cannot be appointed to do an act which ispersonni to the person who 
assumes to give the anthijmty. 

Deeds to be executed by attorney should be m the name of the 
principal, (Osmke't case, 9 Bep. 77 b.) and not of the attorney. 
They should be exeouted as the act and deed of tbfe piin* 
oipal, either in form or in substance. The ^signature [*£94] 
shoidd be with the name of the prindpa), rather than with 
the name of the attorney ; but an inaccuracy in the latter particular 
would not vitiate the deed. The reason is wviouB ; signature is not 
of the essence of tb^ deed. 

While writing these observations, one of those frauds which occur 
in practice, has been under con^eration. 

An attorney ftold und^ an authority which conferred a power of 
lettdng, not a power of sale. Several years elapsed before the de- 
fect was discovered^ and many intermediate conveyances from pur* 
chaser to purchaser had taken place. At last the defect was dis* 
covered. 

To give a colour to the title, a formal letter of attorney was pre* 
pared to the same person, thcnigb he bad paid the debt of nature. 
It was dated prior to the conveyance which the attorney had ent* 
cuted, as if the date would give relation to the autboriQr, so as to 
effectuate the conveyance already made. 1 

But the inaccuracy of the transaction was easily detected ; firsts 
by the ttamp to the letter of attorney ; and secondly, by the water- 
Biark on the paper, showing the year of its manufacture ; and each 
of these circumstances afforded the means of impeachmg flie internal 
evidence of the deed.. 

It is by attempts of this nature that transactions in which similar 
fraud has not been practised, are scrutinized with a severity which 
is the only safeguard against fraud. 

"^Were it not disgusting to detail such transactions, [*I96] 
another fraud actually committed, and which at this moment 
is vexatious to a large body of purchasers residing in a village near 
the metropolis, might be stated as a defence, were any defence ne* 
cestary, i<x the strict scrutiny with which titles are investigated. 

Formerly an Mcnmeni was essential to the validity of some deeds, 
as grants of reversion, &c. ; and no estate passed till attornment. 
The reason assigned by Lord Cokt is, " Every grant must take 
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<< effect as to the sabstance thereof, in the life of liodi the grantor 
«« and the grantee.** 1 Inst 309 a. And be adds, << In this case, if 
** the grantor dieth before attornment, the se^ory, rent, reversion, 
<' or remainder, descend to his hetr ; and therefore after his d^ease 
*< die attornment cometh too late. So likewise if the grantee ^th 
<* before attohiment, an attornment to the heir is void, for nothing 
<< descended to him ; and if he should take, he should take it as a 
<< purchaser, where the heirs were added, but as words of limitation 
« of the estate, and not to take as purchasers.** 

But unless the attornment was essential to the operation of the 
grant to pass the estate, and although there could not be any dis- 
tress till attornment, (as in the instance of a fine, or bargain and 
sale by a conusee in a fine, before the conusee had obtained at- 
tornment) then the conveyance would remain in operation,- 
[*296] .^notwithstanding the death of the grantor or grantee before 
attornment. 1 Inst 309 b. Even in the instance of a manor 
partly in demesne, and pai% in services, and a feoffinent of the 
manor, the services do not pass till attornment ; so that the manor 
might have been destroyed by a severance of the deniesnes from 
the services, by the death of the grantor or granteebefore attorn- 
ment This had been a disputed point. 1 Inst. 310 b. 

The necessity of attornment is now superseded by the statute of 
4 and 5 Anne, c. 16, for the amendment of the law. 

And as often as any difficulty arises from the absence of direct 
evidence of livery of seisin, the attention should be (directed to con- 
sider whether the deed might not have operated as a grant of the 
reversion or remainder expectant on a term for years, or some other 
particular estate. • Even an estate at wDl or by copyhold tenure will 
be sufficient to lay a foundation for a deed of grant, as an ^cient 
conveyance at the common law ; and it is obvious, that when there 
are a lease and release, as parts of the same assurance ; or when 
the grantee has an estate capable of enlargement, as in the case of 
every particular tenant, even of a tenant at will, a copyholder ; or a 
person holding the possession as a mortgagor, by- the permission of 
the mortgagee ; or as a tenant at will to turn, the want of evidence 
of livery of seisin does not afford a solid ground of objection 
[*S97] ^against a title, provided the facts admit of proof, or the 
circumstances of the case afford a presumption supplying 
the place of proof. Thus, by reason of farm or occupation leases, 
or of outstanding attendant terms, few titles are defective for want 
of evidence of livery of seisin, or enrolment of a bargain and sale, or 
a lease for a year, as part of the assurance by lease and release. 

On a late occasion, a very valuable estate in the neighbourhood 
of the metropolis was protected from eviction by resorting to the 
learning of grants. In that case, the issue in tail claimed the in- 
heritance, on the ground that a recovery was defective for want of 
a good tenant to the writ of entry. The tenant to the -writ of 
entry had been made by a deed intended to have been enrolled^ and 
to have operated as a bai^ain and sale, under the statutes of Hen. 
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VIII. ; but by some stitinge neglect, no enrolment bad taken place ; 
aiMl the title was supported by resort to an outstanding term for 
years, and to the estates or interests of copyholders, as the means 
of (Enabling the deed to operate as a grant of the remainder or re- 
version dependent on a particular estate. 

Many useful obsetrations on this point will be found in the chapter 
on lease and release in the second volume of the Practice of Con-* 
veyancing. 

In some cases, an entry is necessary to complete the title, 
as in the cases of exchange at *the common law, of lands in [*298] 
possession to give an actual seisin, &c. ; to convert an in- 
teresie termini into an actual term ; and sometimes to revest an 
estate, or to restore the seisin, as in the case of an entry after a dis- 
seisin, &c. or a condition broken ; and whenever the fact of entry 
is material to the title, there sbould either be direct evidence of it, 
or it should appear to be capable of some proof, within the power of 
the purchaser ; or the circumstances of the title should be such as 
afford an irresisfible presumption that an entry was made. 

It is to be remembered, that a bargain and sale for years gives an 
estate immediately on the execution of the deed ; while a demise at 
the common law of lands in possession, requires an entry to gain a 
term separated from the inheritance. 

Important consequences used to arise from this distinction. In 
modem practice, it generaDy happens that the deed can be used as 
a bamdn and sale for years. 

When the deed appears deficient in any of these circumstances, 
it becomes material to consider whether it cannot operate in some 
other mode ; for instance, whether it may not operate as a cove- 
nant to stand seised to uses, though it cannot have the effeet of a 
feoffment, or grant, or bargain and sale ; whether it may not operate 
as a g^nt in fee, though it is void as a bargain and sale in fee, or 
as a feoffment ; also, whether it may not operate under the 
*o#net^bip, though it cannot be supported as an exercise [*299] 
of a poWer ^ and whether it may not operate as a bargain 
and sale for years, though it was inoperative, at least for a time, and 
in point of estate, as a demise at the common law. 

By giving this application to the evidence of the title, a difficulty 
which otherwise would have existed will frequently be obviated. 
Dn this subject, the case of Roe v. Trammer^ 2 Wilson, 75 ; Willes, 
682 ; Shep. Touch, p. 80, deserves to be consulted. 

^Iso in modem deeds, if a pecuniary or other consideration be 
Ae motive for the deed, care should be taken that the receipt has 
'been signed for this consideration. 

The acknowledgment of the receipt in the body of the deed, 
except in the instance of the acknowledgment by recital, that the 
money was paid at some former period, will not be deemed 
sufficient. In equity, the receipt indorsed on the deed is considered, 
as has already oeen observed^ to be the material evid^^nce of the 
application of the money ; and the want of such receipt is implied 
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notice that the purchase money has not been paid ; and in deeds 
which are questionable on the ground of fraud, the party will be re- 
quired to prove the actual payment of the consideration. Hence it 
is, in practice, of advantage to make the payments, as far as cir- 
cumstances will admit, through the intervention of bankers, since 

their books will afford evidence of the transaction. 
[*300] "^Trustees in particular should make all their payments, 

and accomplish their receipts through the direct agency of 

bankers. 

Although a bargain and sale of an use cannot be made without a 
consideration of money or money's worth, as its foundation, yet on 
the other hand the payment of a pecuniary consideration may be 
averred and proved, although it be not expressed in the deed ; and 
if the consideration be expressed in the deed, then, for this purpose, 
the fact of payment cannot be controverted. The internal evidence 
of the deed is conclusive that there was a pecuniary consideration to 
support the deed as a bargain and sale. 

The case of the Churchwardens of St. SavioWy ^c. 10 Rep. 67 
b. treated this point as clearly settled. 

But these authorities do not deny the necessity of proving the pay- 
ment, in order to rebut the equity of a vendor ; or when it is necessary 
to support the deed against an imputation of fraud on creditors, &c. 

Also, in deeds made in pursuance of powers wliicb require that 
other lands of equal or greater value should be settled, &c. as a 
condition, either in law or in equity, precedent to the execution of 
the power, care should be taken to see that the settlement required 
by the power has been made ; and in some cases it will be necessary 
to go farther,and ascertain the value of the lands ; and also 
[*301] to investigate *the tide to the lands which have been settled 
or given in exchange. 

The observations respecting the .application of the purchase- 
money suppose that no provision has been made to dispense with 
the necessity of attention to these particulars ; or that the lapse of 
time, or acquiescence by all persons who were beneficially interested, 
has not superceded the necessity of inquiring into these points. 

Provisions to dispense with inquiry into the fact of application of 
the porchase*money, are attended vnth great convenience, and are 
found in most well-prepared instruments. 

Also in common law exchanges, in which the object is to have 
the identical lands, it is an incumbent duty to investigate the title to 
the lands which are purchased, and also to the lands given in ex- 
change ; since a defect of title to either class of parcels, or to 
any part of the lands of either class, will expose the purchaser to 
the danger of eviction. 

Also, in titles which were formerly of copyhold tenure, and which 
have been converted into freehold tenure by enfranchisement, it is 
usual to investigate the title under the copyhold tenure, and also the 
title of the lord under the freehold tenure ; since a defect in the title 
under the copyhold tenure would not, as against a strai^r, be 
cured bv enfranchisement. 
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Where the copyhold tenure i^extinguished *in the free- [*302] 
hold tenure, there is, as principle would suggest, an accele- 
ration of the right of enjoyment under the freehold tenure, in the 
same manner as when a term of years merges in the freehold or 
inheritance ; and the encumbrances on the freehold or inheritance 
take effect in possession. 

A contrary doctrine has been advanced ; and there is, it is be- 
lieved, a decision to that effect, though frequent research has not 
discovered the case ; but the principle on which this doctrine is 
maintained is not easily discovered ; for when the copyhold estate 
ceases, the estate under the freehold tenure must take effect in posses- 
sion ; and Conveyancers have uniformly acted on such acceleration, 
and often guard against it by creating a term of years out of the 
copyhold tenure, prior to the enfranchisement, that the title to the 
possession may depend on that tenure^ 

Indeed, it is difficult to find any principle of law under which a 
person whose title to lands, formerly of copyhold tenure, depends 
on enfranchisement, could, after an extinguishment of the copyhold 
tenure, protect himself from charges affecting the freehold tenure. 
There is not any analogy between this case and a release of ser- 
vices by a lord of the manor, or other seignory, to the person who is 
tenant under the freehold tenure. 

The tenant of the freehold tenure has a *fee-simple ; [*303] 
while a copyholder, though he has a fee by custom, is, in 
respect of the freehold tenure, merely tenant at will. 

So when the lord purchases the copyhold tenure, and that tenure 
becomes extinct by union with the freehold tenure, it is unquestion- 
ably necessary to investigate the title under the copyhold tenure, 
as well as under the freehold tenure ; but, in this instance, there 
is not the same danger, that encumbrances affectmg the copyhold 
tenure would be accelerated. 

Also, when the tenant under the freehold tenure obtains a release 
of the services from the lord, and there ila rent; in this instance 
the rent will be extinguished ; but as the encumbrances of the lord 
cannot affect more than the rent and servrces, the title of the lord is 
not deemed of importance, unless the services be of considerable 
value, to call for the production of evidence of the title of the lord. 
A sound discretion, setting a boundary to inquiries of this descrip- 
tion should be exercised. 

When, however, a title to freehold lands is released from a fee 
fiirm rent, or rent charge, of considerable amount, it would be ex- 
tremely imprudent to forego the caution of ascertaining that the rent 
has been released by persons who were competent to release the 
same. 

Every partition between coparceners implies a warranty cor- 
responding with the warranty on an exchange. This point, duly 
considered, leads to the conclusion, that when a title de- 
pends on *a partition between coparceners, the title to all [*S04] J 
the lands comprised in the partition, as well as to the iden- 
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tical lands which are purchasedi ought to be taken inta conaidera- 
tion ; but tbia is not generally done. 

Ip this place also, it may be noticed, that if a fine or common re* 
coYery be levied in the courts of Westminster-hall, of lands of the 
tenure oiandent demesne^ these lands become, while the fine or re- 
covery remains in force, frank fee ; and the title will be involved in 
considerable difficulties, until the lands are restored to the tenure 
of ancient demesne, or are discharged by the lord from the services 
to the court of ancient demesne, and are in point of title, as well as 
in point of fact, become of the tepure of frank fee ; in other words, 
of socage tenure. 

In cases of this deacription it is also expedient to investigate the 
title of the lord of the manor of ancient demesne, before reliance can 
be placed on a release which imports to have dischai^d the lands 
from the tenure of ancient demesne ; for it is at least doubtful, 
wliether the lord of the manor can make the lands frank fee in point 
of title for any longer period than his own estate ; and if he cannot 
(and it should seem he cannot) then the abstract ought to show 
a title in the lord to discharge the laads from the tenure of ancient 
demesne. 

These are the only observations which are particularly 
[*305] important to be noticed in regard *to the external parts of 
a deed, and the circumstances arising as incidentally con- 
nected w^th the subject 

The next object ta be attended to is the /arm and Qp^tUion of the 
deed H9elf. 

Of tiie Form and Operation of the Deed Uself 

Unp^i^ this head, it will be necessary to consider the act intended 
to be done ; whether that which the deed imports to do is regularly 
done in point of form ; and whether the parties were competent to 
do the act in point of estate, and in point of discretbn, freedom 
from coverture, &o. 

The line of conduct to be adopted is to consider the particular 
deed in the first place, per se, and in the second place, relatively to 
the title. 

The first object is to attend to the form of the deed, and see 

1st, That it is made in the mode proper to attain the end pro- 
posed ; for instance, that if a feoffment be requisite, it assumes the 
form, or has the ceremonies, of a feoffment^ and consequently, that 
livery of seisin is made. 

2dly, That if it cannot operate as a feoffment, it may operate as 
a lease and release, and consequently that there is a lease for a year 
on which the release is grounded ; or» if it cannot operate either as 
^feofffnenty or as a lease (md release, that it may operate as 
[*306] a *bargain and sjcUc enrolled, and consequently, that the 
deed is founded on a consideration of money or money's 
worth ; and that it has been enrolled in the proper court, and 
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wkbio the limited time ; and that if it canpot operate in either of 
tbese modes, it ma; operate in some other mode, by construction 
of law, 0$ a covenant to $tand smtd ia uses, and consequently that it 
ia founded in the whole, or in part, on the consideration of blood 
or marriage ; or that it may operate as an appainiment ; and conse* 
quently that there was a power as its foundation. 

These observations apply to lands held for an estate in posses- 
sion ; but if an estate m reversion or remainder in lai^ be the 
subject of the deed» then it is to be considered whether the instru- 
ment pan operate as a grant, and consequently as to estates in re- 
mainder or reveraion, it is necessary to ascertain that there was a 
previous subsisting particular estate which conferred a right to the 
ppsseasiop, so that there e^sted an estate in reversion or ve- 
mainder, ^vided firom, and expectant or depending on, an estate in 
possesion. 

AI^o» if the conveyance be to uses, care should be taken to see 
that the conveyance was effisetual at the common law ; and conse<^ 
quently that there was a seisin to supply the i|ses ; and when the 
conveyance is to be supported only as a bargain and sale of 
the use, or a covenant to stand seised to uses, then the ^at^ ['^SO?] 
tention mu^t be directed to see that the instrument might 
operate as a bargain and sale, or gift of the use, by force of the 
statnte of usea^ under the seisin of the former owner, without any 
conveyance by him ; and, consequently, that in a bargain and sale^ 
there is a. valuable cox^idaration of money or money's worth ; and 
that in a covenant to stand seiised to uses, the consideration of blood 
or marriage es^isted. 

Also that the conveyance is flinch as in its natnre admitted of a 
declaration of uses. 

The following distinction^ will deserve attei^ion in thi0 place : 

An use cannot arise out of an use, or in other words, an itfe de- 
clared of a seisin, which arose from an use executed by the statute 
of uses, will not be executed by that statute. For the statute exe- 
cutes those uses only which are in the first degree, and not uses in 
the second degree. The latter uses are mere trusts or beneficial 
interests, and con^r equitable estates only. . 

The foUowing examples will illustrate and show the application 
of these observations : 

A bargain and sale to «d, to be executed by the statute of uses, 
gives w3 an use. Therefore a bargain and sale to A and his heirs, 
to the use of B and his heirs, gives B merely an equitable estate ; 
for, as the bargain and sale passes an use to w9, this is the use in 
the first degree, and will be executed by the statute. The 
ulterior *use to jB is an use in the second degree, and there- [*308] 
fore a mere trust. 

But a bargain and sale under an authority in a will, or under a 
power in acts of pariiament, as the land-tax acts, &c. passes a com- 
mon law seisin, and a bargain and sale thus made to «d and bis 
heirs, to the use of B and his heirs, passes a seisin to A and bis 
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lieirSi and the ase to B and his heirs will be executed by the sta- 
tute. In this instance B has the use in the first degree. 

Also observe, that a conveyance to ^ and his heirs, to the use of 
A and his heirs, gives to «d a seisin wholly by the rules of the com- 
mon law; since «4 could not prior to the statute be a trustee merely 
and solely for himself. 

As the whole scope of the statute was to remit the common law, 
and never to intermeddle where the common law executed an 
estate. Lord Bacwiy in his Reading on Uses, (p. 63,) gives this rule, 
and observes, ^* therefore, the statute ought to be expounded, that 
** where the party seised to the use, and the cestui que use is one 
<< person, he never taketh by the statute, except there be a direct 
<< impossibility or impertinency for the use to take effect by the 
" common law.** 

But under a conveyance to j9 in fee, to the uSe of «4 for life, re- 
mainder to B in fee ; or to the use of j9 for life, remainder 
[*309] to the use of A in fee, the use in favour of B^ and also the 
use in ^favour of A for life, but not the use to .d in fee, will 
be executed by the statute. 

And under a conveyance to «d in fee, to the use of A in fee, to 
the use oiB in fee, A will be seised by the rules of the common 
law, because the express declaration of use in favour of A renders 
the use declared in ^favour of B re])ugnant ; and for that reason the 
use to B is considered merely as a trust. 

Even when a conveyance is to .9 in fee, to the use of A in fee ; 
a clause may be introduced which will cause the conveyiance to 
operate as to the uses, or at least some of them under the statute of 
uses ; for instance, if a power be added, that another person may 
create a jcnnture, or make leases or sales, exchanges, &c. such 
powers wQl be good ; and when they are exercised they will give 
estates, through the medium of the statute of uses. So if a limita- 
tion be introduced to give the grantor an estate for life, either abso- 
lutely, or on an event, this addition would render it necessajy that 
the use to the grantor should arise under the sMute of uses. King 
V. Inhabitants of Eatingtcn^ 4 Term Rep. 177. 

In all those instances in which the uses arise from the common 
law seisin ofA^ the uses are to be executed by the statute ; and if 
they are consistent with the use declared to him in fee, he will re- 
tain the fee as part of his common law seisin. But when his fee 
is modified by, or subjected to, any power, or to any shift- 
[*810] ing or *springing use, then, on account of this new quality, 
not warranted by the rules of the common law, even the 
use limited to Am fee will be subject to the operation of the' statute. 

Also, an appointment under a power in and arising under a con- 
veyance to uses, passes the use itself, and not the seisin ; and there- 
fore, under an appointment to A in fee, to the use of £ in fee, or to 
the uW of several persons for particular estates, the statute exe- 
cutes the use in A^ and the ulterior uses are merely trusts, in odier 
words, are uses on uses. 
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But sbifiiiig or substituted uses are not uses on uses, and do not 
fall within the scope of the observations applied to uses bearing that 
character ; for these shifting or substituted uses are merely alter- 
nate uses, and not uses upon uses. For this reason, a conyeyance 
to .fl in fee, to the use of B in fee ; and if C should pay a given sum 
within a limited time, then to the use of C in fee, gives a conimon 
law seisin to A to the Use of B ; and this use will be executed in £, 
by the statute of uses» subject to the shifting use declared in favour of 
C ; and if the money should be paid within the particular time, this 
use declared in favour of C, unless defeated in the mean time, will 
also be executed by the statute of uses, and will over-reach, and in 
effect, determine the estate of B. 

From a former observation it may be collected, that it in immate- 
rial whether the use of substitution be in favour of the 
grantee of the ^seisin, or of a stranger : In either case it [*311] 
may operate with effect. Also, suppose a conveyance to 
be made to Am fee, to the use of A in fee, with a provisp, that if B 
should pay a certain sum of money on a given day, then the land 
shall remain to the use of jB in fee. On payment of this moncT, 
according to ihe language of the proviso, the statute of uses wouia 
be called into operation, and would vest the fee in B. For that 
jeason, the use to «d in fee would be executed under the learning 
of uses, as the only means by which the proviso could operate ; and 
from the first instant, the conveyance would be, in effect and con- 
struction of law, a conveyance to the use of «d in fee, liable to be 
defeated by the shifting use ui favour of B in fee. 

Within the whole scope of that learning which is more particu- 
larly to be studied by the conveyancer, there is none more import- 
ant to be known than that which concerns the doctrine of uses; 
for there are many things which may be done through the medium 
of a conveyance to uses, or under the statute of uses, without a 
conveyance, which cannot be accomplished by a conveyance 
merely and simply at the common law ; and consequently, there 
are many occasions in which it is absolutely necessary to resort to 
the learning of uses in framing a conveyance, or for giving it effect. 

As the general outline of this learning, and the prin- 
cipal distinctions, are collected in the ^second volume of [*312] 
the Practice of Canveyancmgt p. 473, and in this volume, 
p. 101, it would be mere repetition to add them in this place. 

To return from this digression on uses. But perhaps the deed 
in question was not intended to operate as a conveyance, but 
merely as a release of righi^ or as a confirmation of title^ or as a re- 
lease from one joint-tenant or coparcener to his companion in the 
tenancy ; or, as a release of rent, or common, or of services, or 
other incorporeal hereditament; or to create anestate^ as in the case 
of a lease, grant of annuity, &c. &c. or to determine a particular 
estate, as in the instance of a surrender ; and under all and the 
like circumstances, the point to be considered is, whether the deed 
has produced the effect which was contemplated ; for, although 



310 ON titles: 

the instrument may assume tbe form of a conveyance, or of a re- 
lease, yet if that form was an inadequate mode of giving effect to 
the intention, it is next to be considered, whether the deed may 
not have the effect of that intention by which it was dictated, tijr 
some construction of law under the rule, *< cwn qtidd ago fum vtUet 
** m agOy ^aUat quantum taiert potest ;'* or, as the rule is mdre fully 
expressed in Shep. Touch, chap. Exposition of Deeds, in these 
terms, ** that the construction be such, that thp whole deed, and 
<< every part of it, may take effect ; end as much efibct as may be 
** to that purpose for which it is made ; so as when the deed 
[♦SIS] ** cannot take effect, *according to the letter, it be con- 
** strued so as it may take some effect or other.'' 

Under this rule, a feoffment, a release, a surrender, a bargain 
and sale, a grant, or a lease, or rather an instrument in either of 
these ft)rms, may operate as a covenant to stand seised to uses ; and 
a lease in the form of a common law demise, may operate as a bar- 
gain imd sale for years under the statute of uses. 

A lease and release, void as such, because they import to pass an 
estate of freehold to commence in futuro^ may operate as a cove- 
nant to stand seised to uses. 

And when a deed may operate in either of sevend mod^s ; ibr 
instance, as a lease for a year, by the rules of the common law, or 
as a bargain and sale for years under tbe statute of oses, it is in the 
option of the party to use it in either mode as he thinks fit 

In forming an opinion of the mode of operation, and effect of 
a deed, attention must necessarily be paid to its constituent parts^ 
and care must be taken that it has all essential circumstances, and 
that it b good in point of law to produce a given effect ; and if tbe 
effete be different at law from wbat it ought to be in equity, then 
the title must be considered as complete, so far only as respects the 
kgal estate ; and the equitable or beneficial ownership as divided 
from the legal estate will require a distinct consideration. 
[*S!4] ^Sometimes a deed, though defective in legal operatiOD, 
may, by way of contract, confer a good title in equity. 

In considering the form, combined witii the effect, of a deed, 
the circumstances to which particular attention must be paid, are, 

1st, That there is or are a grantor or grantors. 

Sdly, That the grantors were of ability to make the conveyance, 
in point of age, of discretion, and other personal qualifications ; 
and also, in point of ownership or estate, that is, of title, and that 
they were competent to make the same by the deed, &c. under 
consideration. 

3dly, That there is a grantee or grantees, and that the grantee or 
grantees was or were capable of receiving the benefit of the grant 
in the mode in which the grant is made. 

4thly, That there are proper, (mt at least, effectual, words of 
grant. 

5thly, That there is a subject to be granted, and that such sub- 
ject is described with sufficient certainty, and that this certainty em- 
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bnces the Itiidi in «|ne8tiotiy or some of them, by an accurate, or 
at least, adequate description. 

Cthly, That the estate is well fimited in point of law, and by 
teehnietil words ; so that the limitation is not y<»d for uncertainty, 
or as oMitraT^ning the rules of law, by granting an estate of free- 
hold to coittmenee infiUfgrOy or by granting an estate in re- 
mainder^ without any ^particular estate to support it ; or [*316] 
.after a particolar estate which necessarily must determine 
before me remainder can commence; or by granting a contii^nt 
remaindei*, without Uny prior particular estate of freehold to support 
the same ; or by limiting the estate lo arise on an event against uiw, 
as on oommitting murder. 

7thly, That if the title concern a rent, such rent is well reserve^]^ 
oir was duly created ; that if uses are declared, there is a seisin to 
supply these uses ; or that they may arise' from the seisin of a bar* 
gmnor in a b«f;ani and sale, or of a covenairtor in a coyenant, ta 
sittid seised to uses ; that these uses are warranted by the rules of 
kw, and not too remote, as tending to a perpetuity ; aAd that such 
uses, as far as respects the legal estate, are not open to objection,, 
as being uses upon an use ; and that if trusts are declared, there is 
an estate in trustees to support these trusts, or a contract, which, 
in equity, will be binding on the ownership of the beneficial pro* 
prietor of the estate. 

These are the leading points to be considered. They branch 
themselves into a great variety of learning, and involve all the nice- 
ties of the la# which will have occurred in the progress of that 
eooTM of study which has been recommended. An attempt ta 
gp^e eren a summary view of this learning will be attended wi& 
ootisideTable difficulty. On the one hand, to go through the sub- 
j^et^ ftdly, Would be to write a comprehenrive treatise on 
all the variods learning ota *real property ; on the other f^316] 
hand, to give merely a summary view of (he subject, will 
render kTstill ntocessaiy that the student should extend his resctfches 
inftD booUs wfaieh treat of the subject at large. 

Still, however, it will be right to give a short intimation of thu 
leading points which present themselves more immediately in pncn 
tioe unmr these dirot^nt heads; and to refer to the books from 
which mof^ full information may be obtained* 

1st, That there must be a grantor, and that he must be able to 
do the act m point of estate, and of ownership, and also in point of 
£scretion. 

This leads to the consideration of the abilities of persons, and 
also tfie nature and extent of the ownership conferred by particular 



Respecting 



All persons are, in point of discretion, &c. able to grant, unless 
they are disqualified by the curcumstances of infancy, lunacy^ 
idiotcy, duress, coverture ; and even some of these persons may 

Voi^ I.— X 
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grant in some mode, and to a certain extent, although they are 
incapable to grant in a different mode, or to a greater extent. 

So as to estates ; all owners of vested estates, except incapaci- 
tated by one of the disabilities which have been mentioned, may 
grant the whole of their ownership under that estate, or 
[*317] create any particular estate or interest out of *the same ; 
for Otit Ucet quod magis nan debet non Ucere quod mmus; 
also, cuius est dare^ ejus est disponere ; and tenants in tail may, by a 
particular mode of assurance, as by common recovery, bar the 
estates limited after and expectant on the estate tail, and enlaige 
their particular estate into a fee-simple. 

Some owners of estates also are allowed the power of divesting 
the estates of other persons, so as to turn these estates into a right 
of entry, or into a right of action. And this right of entry, or of 
action, may be ultimately barred by the statutes of limitation, or by 
nonclaim on a fine, so as to give a good title in fee^simple. But in 
the mean time, till this bar is perfect, or the right is released, the 
title will be defective. Such alienations are wrongful, and operate 
by way of disseisin or deforcement. 

So also an estate vested in one person may, by disseisin, abate- 
ment, or intrusion, become vested or placed in the seisin of another 
person. 

At first such title will be defeasible ; but eventually by release, 
bar by nonclaim on fine, or by one of the statutes of limitation, such 
estate may become indefeasible. 

Also an estate may be defeasible by condition, but may become 
absolute, either by a performance of the condition, or by a release 
of the condition before it be broken, or of the right cS entry, or of 
action aAer such right has accrued. Also an estate may be 
^*318] determinable, from the circumstance that it is ^derived out 
of a particular estate, for cessanie statu prmUhOy cessat de^ 
rwcUkus ; or defeasible, because it is founded on a defective tiUe in 
the person by whom the particular estate was granted ; and such 
defective or defeasible title may become complete and indefeasible 
by the release or confirmation of the person in whom the right 
resides. 

The general and leading rule as to alienations and forfeitures is^ 
Mod meum est sme facto meo vel defectu meoy amUti vel in dlium trans'* 
ferre non potest ; on the other hand, in favour of alienation, the role 
is, nUdl tarn conveniens est naturali (Bquitati^ quam voluntatem domisd 
rem suam in alium transferri ratam habere. 

But in considering titles another rule must be carried in the 
memory, quod semel {•Snglice already) meum est^ ampUus meum esso 
non potest. 1 Inst. 49. Hence a detitise pf the fee to an heir does 
not make him a purchaser ; and hence a conveyance to a person 
who already is the owner, must operate as a release of rights or a 
confirmation. It may improve, but cannot change, the title. 
1st, As to infants. 
Conveyances made by them by matter of record, aa fine or reco« 
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VBry^ are voidable, and not void ; and they muBt be avoided during 
tbeir minority, or at least their infancy must be tried by the courts 
by their own inspection of the infant; Inst. 131 a. 380 b. Styles, 
478, 12 Rep. 123 ; and such inspection must take place 
during minority. Evidence is received *by the court, to [*3J9J 
assist them in the conclusion they are to form respecting 
the age. , 

And as to eammon recoveries^ there is a difference whether they be 
suffered by the infant in person, or by attorney. 

When suffered in person^ they are voidable only by trial, viz< 
inspection during the period of minority* When suffered by attor^ 
nev, the recovery may be' avoided by writ of error, as well after the 
infant shall be adult, as during his minority. 

The prominent ground of tliis distinction, is, an infant cannot 
appoint an attorney. 

but an effectual recovery might be suffered by an infant under a 
writ of privy seal; but such practice is now obsolete, and the place 
of writs of privy seal is supplied by applications to parliament for 
private acts, enabling infants to settle, or to enter into articles for 
a settlement^ on their marriage. 

At this day few or no attempts are made to obtain fines or reco-* 
veries from infants, since the rules of the court of Common Pleas 
require an affidavit by one of the commissioners that he knows the 
parties, and that they are of fuU age, and competent understanding. 

All conveyances by infants, except conveyances made in per-> 
fonnance of a condition, or in pursuance of a custom, as of gavel- 
kind lands, or the custom of some particular towns, &c. are void-* 
able at least. 

And it is in every day's experience, that ^infants make [*320] 
conve jances as mortgagees or trustees under the provisions 
of the Act of 7 Jltme, c. 19, intituled, ** An Act to enable infants 
<< who are seised or possessed of estates in fee, in trust, or by way 
** of mortgage, to make conveyances of such estates." 

That act extends to copyhold as well as to freehold lands, [order 
by Court of Exchequer, 26 June 1768. 7 Term Rep. 103. 
Watkins's Copyhold, 63 ;] to lands out of England as well as land 
m England ; therefore an infant was ordered in one instance to 
convey lands in a West India island, ex parte Jlndersoriy 5 Yes. 240. 
8 Bro. C. C. 324 ; and in another instance, Evelyn v. Farster^ 
8 Yes. 96, lands in Ireland. It also extends to infants, although 
they be married women, but then a fine, or, according to the cir^^ 
comstances, a recovery must be suffered, Lombe v. Lombsy Barnes, 
217. ex parte Bwes, 3 Atk. 164. ex parte Smith, Ambler, 624. ex 
parte Johnson^ 3 Atk. 559 ; and the court of Common Pleas must 
dispense with its rules respecting the affidavit against infancy, co-* 
vertare, &c. But the act does not extend to any case in which the 
iofiint has any beneficial interest in the property of which he has the 
legal estate, as a mortgagee or trustee. Ex parte Sergistm, 4 Ves* 
jun. 147. 
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Nor does it extend to any case in which there are tru9t$ to be per* 
formed, requiring a discretion on the part of the infant ; but in 

modem practice the latter rule has been relaxed ; for if all 
[*321] *tbe persons beneficially interested under the trusts to be 

performed are adult, and free from disabilities, and will pe- 
tition the court for a conveyance to their nominee, the court will 
treat the infant as a mortgagee or trustee within the act 

In regard to trust estates, it is necessary that the trust should be 
declared by writing, or established by decree, (e« parte Fenum, 
2 P. W. 549,) and not depend wholly on the learning of resulting 
trusts, or trusts by implication ; and therefore an infant is not a 
trustee by means of a contract to sell, so as to be authorized or 
enabled to convey under the statute. But in ex parte Croi»ther, the 
only evidence of a trust of some copyhold lands purchased by the 
corporation of London in the name of Mr. Crowther their camp* 
troller, was to be collected from a receipt for the conttderation 
money in a separate instrument. The receipt imported that the 
money had been paid by the corporation of London, by the hands 
of Mr. Crowther ; and on this evidence Master Steele, after some 
hesitation, reported the infant to be a trustee, and an order waa 
obtained, directing the infant to convey, or rather, the lands being 
of copyhold tenure, to surrender. It ought however to be. noticed, 
as Ughly probable, that the case passed before the court without 
having its particular attention drawn to it ; and of course it has not 
the autbonty which would be allowed to a case fully argued and 

decided on the point. 
[*S22] *It is also to be observed, that if the legal estate in the 

infant be entailed, the proper means for barring an entail 
must be observed. Ex parte Johnson^ S Atk. 559. From the lan- 
guage, also, of 2 P. Wms. 549, it is probable, that after a decree 
by £e court, establishmg a trust against an inf^t under the learn- 
ing of resulting trusts, or trusts by implication, the court would 
treat the infant as a trustee within the meaning of this act. In 
Gooiipyn v. IMttr, 3 P. Wms. 387, it was held, that the statute 
extends only to cases of express trusts, and not to such as are im« 
plied or constructive- only. 

In that case, the application was for a conveyance from the heir 
of a man who had entered into a contract for sale, and the object 
was to obtain a conveyance in performance of the contract ; but 
the court would not make a decree against the infant for an imme- 
diate conveyance, Sikes v. LUteTf 6 Vin. Abr. 541 ; nor can any 
order be made under the act, unless the petitioners have the abao- 
kite right, ex parte Andereanf 5 Yes. 240 ; and the infant will not 
be ordered, at least upon petition, to convey to another trustee to 
execute the same trusts ; but perhaps he would be ordered on a 
bill, praying the appomtment of a new trustee, and a conveyance ; 
and when all the creditors petition, an order may be made for a 
conveyance to them, or as they shall direct Ex parte AniitT^ 
wn^ 5 Yes. 240. go an infant, being one of two executors, and 
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lateMsted 9$ siidi, may he orievtd to convey Hktt pay* [*SSS] 

meat to the other execvtor. ▼. Handeoek^ 17 Ye«. 

S84. So Uk infioit w31 be ordered to convey, though he be bene- 
fcially interested in the aeiets to be administered by the executor. 
Ex pmU BMamffy 2 Cox Rep. 4S4. And an infant must convey, 
though he be a trastee fiir a ekarihf ; Attorney Oeneral v. Pamfrtty 
2 Cox, 221 ; unless he as heir be to do something bendes the mere 
aet of conveyance. And the appointment of new trustees puts an 
end to his duty as trustee. Ibid. 

Also, by statute 29 Geo. II. c. 31, infants, although the bene- 
ficial owners, are enabled to surrender leases for the purpose of 
renewal. 

A distnietion has always been made by sound lawyers between 
different acts of an infiint ; some were considered as void ; others 



For hislance, a feoffment by an infant in person was vcndable 
only, and not vdd, while the feoffinent of an infant made by ^Momey 
was considered as actually void. 

The reason of thb distinction was, that the infant could not ap- 
point an attorney ; in more correct terms, he could not make a 
deed ; and an attorney, who is, as such, to make livery, or to exe- 
cute a conveyance, cannot be appointed without deed. 

Also a lease made by an infant, with a reservation of rent, was 
considered as voidable only, not as void. For it was the 
interest of *the infant to be able to lease his lands, that he [*324] 
nugbt obtain a rent 

But a lease made by an infant, without any reservatbn of ren^ 
except for the purpose of trying the title in ejectment, in other 
words, as a mere form, as it is manifestly to Us prejudice, so it is 
cmisidered as actually void. 

On the same principle, a single bill, a bond without any penalty, 
by an infant for necessaries was good ; while a bond with a penally, 
and conditioned for the payment of the sum laid out in necessaries, 
was considered as bad, at least as voidable by plea of infancy. For 
it would be to the prejudice of an infant to be able to subject him- 
self to a penalty. 

Every grant by an infant which necessarily required a deed, was 
considered as actually void, and therefore he could not grant, or 
transfer a rent, nor grant a reversion or remainder, or make an 
attorney, or as a consequence execute a conveyance by lease and 
release, since a deed is essential to the validity of a release. 

This distmction was disregarded in Zoueh v. Par$imi, 3 Burr. 
1794 ; and in that ease a conveyance by an infant trustee, under 
the direction of his cesha que tnut, was considered as voidable only, 
and not void. 

This case has never been acted on in general practice ; and the 
decision is so objectionable in its principle, and appears so irre- 
coneileable with the former determinations, or the policy 
of the *law ; and the reasons assigned in support of the [*325] 
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decision are so sophisticated that its authority is highly questionable^ 
and it has more than once been questioned ; and it is reasonable 
to suppose that it would not be followed as a precedent for de* 
cisbn, except in a case exactly the same in specie and in cir- 
cumstances. Indeed it would be difficult to support it even to 
this extent. No experienced conveyancer will accept a title under 
the authority of tbb decision. 

In this phice it is to be observed, that if a fine be levied, or re- 
covery suffered by an infant, and such fine or recovery be voidable 
only, and not void, the deed of an infant declaring the uses of the 
fine or recovery will be good so long as the fine or recovery remains 
in force. For as the fine or recovery is the principal, and the uses 
only the accessary ; or rather as the uses are to arise from the seisin 
of the conusee in the fine, or recoveror in the recovery, the law which 
supports the principal, also supports the uses as the accessary. 
See Man$fidd?s case, 12 Rep. 123 ; /lugh Lewing't case, 10 Rep. 
42 ; 2 Rep. 58 a ; Ann HungaU^s case, 12 Rep. 122. 

In many cases, however, a court of equity will, under equitable 
drcumstances, interpose its jurisdiction, and treat a conveyance, 
obtained from an infant, as subject to a trust for his benefit, and 
decree a reconveyance. 

It is also observable, that an infant may execute an authority not 

coupled with any interest ; thus he may be an aitamgy. 

[*S26] *He may also execute a power coupled with an interest, 

if his infancy be dispensed with ; or if from the nature of 

the power it be evident that it was in the contemplation of the 

author of the power that it should be exercised during minority. 

A power, however, given to an infant will not be consider^ as 
authorizing an exercise during his minority, except the minority be 
expressly dispensed with, or there be some circumstance which 
discloses an intention that the power may be exercised during 
minority. Hearle v. Greenbank^ 3 Atk. 695. 

And if coverture be expressly dispensed with, and the power be 
silent as to minority, the dispensation with coverture affords a con- 
clusion against, rather than in favour of, a dispensation with the 
disability of minority. 

When a conveyance made by an infant is actually void, &e entry 
of the intended grantee will, in many, and indeed in most, cases, 
gain the fee to him, by wrong, by way of disseisin. 

Of course the infant will have only a right of entry, and that 
right must be pursued by him or his heirs within the limited periods 
prescribed as bars against dormant titles. 

Sq^nveyances which are voidable may be avoided by the infant^ 
pv by his heirs. 

On the other hand, a right of entry may be barred, as to all or 

some of the lands by release, or the title may be confirmed, in the 

whole or in part, by the infant when adult, or by his heir. 

[*327] *In some cases, as in the instance of leases reserving a 

rent, or the like, the title may be confirmed by acceptance 
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of rent by the infant, after the age of majority^ or by the heir, or it 
may be confirmed by any other act which recognises the title of the 
grantee. 

And a confirmation or release by the infant when adult will be 
binding on his heirs, or other representatives. 

It is true, an estate which U void does not admit of eonJimuUion. 
fitOl, however, an estate gained by disseisin is unquestionably such 
a title as admits of being established and rendered indefeasible, by 
a confirmation. 

Infants are' also protected firoro injurious bargams ; 9ince, when 
adult, or in the event of their death, while minors, or before agree- 
ment their heirs may disaffirm, and by disagreement annul convey- 
ances, leases, &c. made to them while infants. 1 Inst. 380. b« 
Comyns's Dig. Enfant, c. 9. ^ 

^s to Idiots. 

These persons are considered as not having any sense whatever ; 
yet it has been said, that their grants are voidable only, and not 
void. But in Thompson v. Leaehy 3 Mod. 296, 2 Vent. 198, a sur- 
render by a lunatic was considered as actually void, and not merely 
voidable ; and this seems most reconcileable with reason 
and principle ; and the point must be equally ^applicable [*328] 
to every species of grant by deed, as distinguished from 
grants by matter of record. It is said an idiot may execute a naked 
aatbority ; but surely that doctrine cannot in good reason be ap- 
plied to any case in which discretion is to be exercised. How 
can an idiot even deliver a deed as the act of the person in whose 
name be is to (rfficiate 1 

Of the same description with idiots are persons bom dea^, dwmh^ 
and hUndf since they have not any means of receiving informatita, 
or of communicating their thoughts. 

Persons who are blind, or deaf, or dumb, or who at the ssant 
time labour under two only of these infirmities, may levy fines, if it 
appear that notwithstanding these disabilities they are capable of 
comprehending the nature and consequences of a fine ; and can 
express their meaning by writing or signs, and there are three in- 
stances of persons born deaf and dumb ; ElUoVs case. Carter, 53 ; 
Qriffin v. Ferrers^ Barnes's Cases of Pract. 19 ; Keys v. BvU^ id. 
SS, who were notwithstanding permitted to levy fines. 1 Cm. 103. 
Persons so circumstanced can of course make any other species 
of assurance, 

A person deaf, dumb, and blind, cannot make a deed, A pass 
an estate by feofi'inent or demise. As to feoflfment and demise, for 
these reasons ; a feoffment or demise b to be made either in person 
or by attorney. When made in person it is by a corporeal investi- 
ture of the land, by delivering over the seibin or possession 
*of some part of the land, or some other article in the name [*S29] 
of seirin, and acc<Nnpanying the act of livery with words 
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^^valory of the act, or by gome meftni referring to a eharter aa 
eostaining a deelaration of the biteiit with which the livery er iok 
vestiture is made ; aod neither of these acts can be done by a per^ 
son who is deaf, dumb, and blbd ; for though a person so aflfieted 
may make livery of a clod of eardi, or a twig^ or any other ai^k) 
beiag a snbstantial object^ yet, firet, being domb, he b deprived of the 
power of utterance, and consequently of declaring by wtwds pro* 
ceeding from his mouth, the intent and object of tihat aet, or, in 
other words, the qtw ammo^ it is done ; secondly, being desii^ he 10 
incapable of understandii^ any expression which may te addresled 
to ma, in order to his doing some aet, or making some sign to de* 
note, either affirmatively or negatively, whether the act of lively 
which he has made is to have the effect of a legal and fonnid 
transfer of bis estate in the lands ; and thirdly^ being blmd, and 
also deaf and dumb, it is moraUy impossible that he should have 
any such idea of characters, and the power of communicating thdr 
import, as will render them inteUigible to any one. That the use 
of characters might give him the ability to pass his estate, they miut 
be.intelligible to others as well as to himself. 
And when Uvery of seisin is made by an attorney cotatitated far 

that purpose, the power, a» beii% neeessmiiy delegaAed by a 
[*330] writiiig *ander seal, and delivered, fiJls wltUn the consider^ 

ation of his inability to make a deed. And a man deai^ dumb^ 
and blindi, cannot make a deed, for a deed cannot be made exoept 
#n an intention ; an actual, or what in law is the same, a supposed, 
agreement to do or omit that which is to be done or omitted, and to 
grant or transfer that which is to be granted ^ transfened. And 
far the reasons already stated, it is altogether impossible diat a per* 
son deaf, dumb, and blind, should so far understand uiy pn^pesitioD) 
or the oontenta of a deed, as to agree to its subject matter; far he 
canpot read it himself, and if it te read to him, he, as being deaf# 
cannot understand it ; and many other reasons^ dedueiUe from the 
ineidental mroumstencea of sealing and delivery, might be insisted 
oui The judgment <^ the reader will readily suggest these teesoM 
to faiflB^ when he comprehends the purpose for which tibese cere-* 
monies are required to the authenticity, or the essence and perfec* 
tionofadeed. 

Of Lunatics, 

Lunatics, while they continue in a state of lunacy, are in the 
same predicament with idiots ; but during their lucid inlervds they 
are competent to do any act like other persons. 

But a title derived through a lunatic is always to be re* 

[«SS1]. ceived with great cautkm, because the ^validity of the deed 

depends on extraneous evidence ; and if a habit of lunacy 

sboidd be established by evidence on the part of the person who 

wishes to impeach the title, it will be incumbent on tibe person daim-^ 
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ing under (he deed to prove that it was executed during a lucid in- 
terval, Jlttomey^ General r. Pamthery 3 Bro, C, C, 441. 

AuA if finee are levied, or recoveries suffered, by an idiot or 
ianaticy and such recoveries are suffered by the idiot, &c. in person, 
they ciannot be impeached. Jlfanafi^ld'e case, 12 Rep. 124 ; Hugh 
Leiring^e case, 10 Rep. 42. 

To the disabilities of idiots and lunatics there are some exceptions. 
]^ statute 4 Geo. U. c. 10, they are enabled to make conveyances 
w eita/tea of which they are mortgagees or trustees ; and under the 
statute of 43 Geo. III. c. 75, sales, mortgages, or leases, may be 
made of the freehold and leasehold estates of idiots, &c. for the 
Pur]iose of payment of debts, &c ; and under the provisions of 29 
Geo. II. e. SI, they are enabled to make surrenders of leases for 
the purpose of renewing the same. 

Before these acts can be called into operative force there must be 
a Qommission of lunacy, &c. 2 Ves. jun. 583 ; and a person found 
a lunatic by the laws of a foreign state is not a lunatic within Urn act^ 
8 Yea* jiin. 316; and under the provisions of 36 Geo. III. c. 90^ 
stocks standing hi the names of lunatic trustees may be 
tranaferrad. In these instances, the acts are *in substance [*332] 
performed by the committee, though they are done in the 
nameiaQd on the behalf of the lunatic, &q. 

4« lo Jianied Wimifin; and therein of Husibmde and Wwes. 

Tub ma:iiais wbieb belong to this division are, 

Isl, JEfiitbaiid end tf(/e arf, for many purposes, 0f9« p«r^<w. [Du^ 
animm m poms vna. 6 Rep. 4.] 

M» The tetfe i$(tfthe smm eomiiUm frilh her husband; hence she 
becoHiM noble by marriage vitb a peer of the realm. 

Sd, 7%«y eontio/, at law, eue one ma$her ; nor can they^ at law> 
make any grant omto the o^isr, orikfi like. 

4tb, Upon a johU pwrchase^ during the cover ture^ either of them 
taheth the tehok ; vis, &ey are seised or possessed by entireties. 

5th, The hwhand is the womaxCa Iiead. 

6tb, JiU she haih is hfir hiusbandfs. ' 

Tthy Her wiU ought to beeome his wiUy and to be subject u$Uo it. 

See Wingate^s Maxims, 308, 309, 310, 31 1, 312, 313, 314. 

Qa account of the unity of the persons of husband and wife, a 
husband cannot grant to his wife; Litt. § 168. 891. 1 Inst. 112; 
nor covenant with her so as to create a legal obligation ; 1 last 112 
a ; nor covenant with her to stand seised tp uses ; Ibid. 
Wing. Max. 210 ; *and being lord of a manor he cannot [*333] 
make a copyhold grant to her. Firebras v. Penanty 2 Wils. 
264. But a copyholder may surrender to the use of his wife. 1 
Watk. Copyh. 65. Bunting's case, 4 Rep. 29 b. Wing. Max. 210. 

Not cai^ the wife on account of her coverture grant to her hus- 
band. 1 Iii9t. 187. i 

But a husband may devise to his wife. 1 Inst. 112 a. Litt. $ 
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168. Wing. Max. 214. But except under a power or authority, 
&c. she cannot devise to her husband, ib. 

And a husband may by a conveyance to uses, or upon tntstSy 
create a use or a trust in favour of his wife. 1 Inst 112 a. 

And equity will decree performance of a contract by her hus- 
band with her for her benefit. Moore v. EllU^ Bunb. S05. 

And a wife may, by a fine or recovery, and a declaration of the 
uses thereof, declare a use for her husband's benefit. 

And a husband or wife may act as attorney^ in doing an act for 
the other in exercise of the authority ; or one may execute a power, 
being a mere authority, in favour of the other. 

Wives may alien their estates of freehold, or of inheritance, or 
extinguish their titles of dower» and all other rights and interests, 
jointly with their husbands, by fine or recovery, or as to lands oif 
copyhold tenure by surrender. 

Their interest in chattels real, except snch interest as the 
[*334] wife hath by the provision or ^consent of the husband, by 
way of settlement, (Sir Edward Tumeif^s case, 1 Vem. 7;) 
and also her personal chattels (except personal chattels settled for 
her separate use) may be aliened by her husband alone, tiiher 
wholly or partially, 1 Inst. 351, or forfeited by his outlawry or at- 
tainder. The forfeiture of the husband will attach on ^ term which 
he and his wife have jointly. Hales and Petit, Plowd. Com. 257. 

On this subject, the Abridgments of Finer and Bacon, and 
Comyna^s Digest, title Baron and Feme, and Mr. BuUm^s notes on 
Coke on Littleton^ Toller^s Executors, and the treatise intituled Lam 
of Women, are particularly deserving of attention ; anid as a large 
proportion of the concerns of mankind respecting property depend 
on the transactions of husbands and wives, this subject dbould be 
thoroughly investigated. And the differences which are taken be- 
tween the freehold, and chattel real property of the wife, and be- 
tween her personal chattels, and her du>8e9 m action, should be most 
diligently studied. 

The following is a short and general sununary of this compre- 
hensive title of the law. 

As to freehold lands, held either in fee simple, in fee tail, or for 
life, the husband and wife are seised in right of the wjfe. Polyblank 
y. Hawkins, Dougl. Rep. 329. 

His alienation would be good as against himself; and, from the 
authorities, when closely examined, it seems that he has the 
[*335] power to ^transfer the whole estate of his wife, subject only, 
at this day, to the right of entry of the wife, or her heirs ; for 
even when he discontinues the estate of his wife, the injury may be 
redressed, and the estate revested by the entry of the wife, or of her 
heirs. In the mean time, however, the estate of the wife will be in 
the alienee of the husband ; for the statute of 32 Hen. VIII. c. 28, 
§ 6, did not restrain the extent of the power of alienation by the 
husband. It merely changed the remedy from an action to an entry. 
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UeDce the wife may be barred by the husband's fine and non-claim^ 
1 lost. 326 a. 

According to some authorities, a grsnt by him alone, not creating 
a discontinuance, will determine on his death, and unless he be en* 
titled to be tenant by the courtesy of England, even on the death 
of his wife. 

Bat there are other authorities which treat the alienation of the 
husband alone as voidable, and not void, so that the wife or her heirs 
mast enter to defeat the estate which he had granted ; and it is 
clearly law, that a lease by the husband alone, by mdenture or deed- 
poll, of the lands which he holds in right of his wife, is voidable only, 
and not void, and will therefore continue after the death of the 
husband, until entry or avoidance by the wife, or her heirs. Bacon^s 
Abr. Leases.* 

And when it is remembered, that prior to the ^statute of [*336] 
3S Hen, Y III. c. 28, § G, the husband might have discontinued 
the inheritance of the wife by his alienation, so as to have put 
her or his heirs to her remedy by action, 1 Inst. 326 a. the more 
reasonable opinion seems to be, that an estate conveyed by the hus- 
band alone will continue till defeated, by the entry of the wife, or of 
her heirs ; and there are some strong expressions in the books 
which favour this opinion. 

To bind the wife there must, as to lands of freehold tenure, be a 
fine or recovery by her ; except as to some leases ; and these leases 
must be made pursuant to the statute of 32 Hen. YIII. c. 28, and 
have the various requisites prescribed by that statute. 

By the custom of some cities and boroughs, as London, Norwich, 
&c. &c. the wife's estate may be conveyed without fine or recovery, 
by a bargain and sale, acknowledged and enrolled according to the 
custom of the city or borough. 

There is an equal inability in the husband, or in the husband and 
wife, to defeat the wife's interest in a freehold lease by surrender, 
without some assurance by record : with the exception, that the 
husband and wife are, by the statute of 2d Geo. III. c. 31, enabled 
to surrender the leases of the wife for the purpose of renewal. 

However, it is to be observed, that if a married woman levy a 
fine, as eifeme sole^ this fine will be good against the wife and 
her heirs, unless it should be avoided by the husband *du- [*337] 
ring the coverture ; and it is agreed that he may avoid the 
fine for tlie benefit of the wife as well as of himself. 

And if a lease, or other estate, granted by the husband, or by the 
husband and wife, be voidable only, it may be confirmed by the wife 
after the death of the husband, or after the death of the wife by her 
heirs ; or it may be confirmed by the wife during the coverture^ by 
a fine to be levied, or recovery to be suffered, by her and her bus* 
band. A void lease cannot be confirmed. 

* Sm Doe T. Butcher, Doogl. 60, aod <he notes ; tbcj icem aoUiocilief for a contravy 
doctrine. 
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To these general observations there is one exceplionj slu may con'* 
vey in performance of a condition ; and for the same reason U was 
argued, that she might convey an estate of freehold which she had as 
trustee. But as the late does not take any notice of trusts, the heUier ^ 
opinion, sanctUmed by uniform practice, is, tha^, as to the estates sf\ 
freehold, tohich a married women has as trustee, no effectual cowveyanfe 
can be made by her without a fine or common recovery. 

The distinction between conditions and trusts is obvious ; the one 
is of a legal, the other is merely of equitable, cognizance. The 
law takes no notice of trusts. But in conveying according to a 
condition, the wife is preserving the estate according to the proper 
state of the title. But if a farm called A were conveyed to her in 
fee, upon condition that she should convey a farm called JB, in a 
firticular manner, she could not, it is apprehended, make 
[*336] an effectual ^conveyance of the farm B without a fine, &c. 
Also if husband and wife levy a fine, or suffer a common 
recovery, a declaration of the uses by the husband alone will bind 
the wife and her heirs, unless the wife disagree to these uses* Beck' 
withes case, t Rep. 24. 

And if the husband and wife do not agree in declaring all the 
uses, theli the uses will be good so far as the husband and wife 
agree, and void so far as they disagree, in declaring the uses. Ibid. 

This subject, with its distinctions, is fully discussed in the 1st vol. 
of the Practice of Conveyancings 

And if they sell the land for money, and then levy a fine to the 
vendee, without declaring any uses of the fine, the fine will bind the 
wife, and confirm tiie title of the purchaser, although the sale was 
not at firdt binding on the wife. 8 Rep. S4. 

In Swanton v. Raven, 3 Atk. 195, the husband and wife levied 
a fine, and the husband alone declared the uses in favour of a pur**- 
chaser ; a court of equity would not afford relief to the wife after 
an acquiescence for fifteen yeare from her husband^s death. 

Also a married woman may execute ^n authority or power simply 

collateral, without the concurrence of her husband ; and she may 

even exercise such power or authority in his favour ; 1 1nst. 1 1 2 a. b. 

Equity would however view a sale to a husband by a wife 

[*339] under an authority, ^being a trust, with great suspicion, 

and perhaps treat it as a nullity. 

She may also exercise a power coupled with an interest, if the 
disability of coverture be in express terms dispensed with, or if from 
the nature of the power it can be collected that the power is exer- 
ciseable during coverture ; and if a power be given to a woman to 
Toe exercised at any time, and from tiitie to time, notwttiistanding 
her coverture, these words, " notwithstanding her coverture,'* are a 
dispensation with the disability of coverture ; and the power may b^ 
exercised as well after as during the continuance of the coverture. 
Doe X. Weller, 7 Term Rep. 478. 

In cases of copyhold lands, the surrender, and of fr^hold lands 
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the ooRTeyance) should be to such uses as she, whether covert or 
9ohf and notwithstanding her coverture, shall appoint. 

But if a power be given, which, in sound construction, is to be 
exemsed during coverture, or by a woman, being aoky {Lord Jin- 
trim V. Duke of Bmkingham^ Sugden, 134,^ the coverture in one 
case, and in the other case its absence, will be a limited period, 
trithin which the power may be exercised, and the exktenoe of the 
coverture in one case, and in the other case its absence^ will be 
essential to the valid ex#cise of the power. 

The opinion which prev^ls at present is, that a power coupled with 
an interest, and vested in a married woman, may be executed by 
her during coverture. Lord Hardwickey 3 Atk. 71 1» refers 
to the case of BtaumotU v. Rkh, 3 Bro. *Parl. Cases, 308, [*340] 
as having decided this point. He also refers to the case 
of Lady IVavel ; and Mr. Sugden^ in his valuable Essay on Powers^ 
p. 134, has quoted a long list of cases in support of a like doctrine. 
The case is[ Lady Traioel has not been found ; and the case of Beatt- 
motu V. Mkkf instead of having decided the point, left it, as far as an 
opinion ean be formed from the 'Reports, in doubt ; and all the 
other oases are instances of powers to lease ; and such powers are, 
from their nature, to be exercised during coverture ; since it is 
manifesdy for the benefit of the married woman, and of the pereons 
in remainder or reversion, that the property should be duly and 
properly tenanted. It is too much then to consider it to be clear, 
thnt a power given to a woman by way of interest is without a dis- 
pensation, in terms or by circumstances, with the disability of 
coverture, exerciseable with effect, while she is under coverture. 

As to rights and iiiles, as well as to estates, as far as they respect 
interests of freehold of the wife, she cannot be bound without a fine 
levied, or recovery suffered, by her ; or, which is equivalent, by the 
decree of a court of equity. 

As to copyhold lands, however, the wife may, as to any estate, or 
any l\siture interest, though contingent, or right or title, be bound 
by a customary surrender, on which she is to be solely and secretly 
ejcnmkied according to the custom of the manor. 

♦A surrender, however, will not operate by way of estop- [*341 ] 
pel, {OoodHUe v. Morse, 3 Term Hep. 365 ; 1 Anstr. 11,) 
so BS to bind any interest which, if of freehold tenure, could not 
be bound by release ; as an expectancy of an heir, a contingent re- 
mainder to a person not ascertained ; as the survivor of husband 
and wife, or a class of persons who are to answer a given descrip- 
tion, as the children of ./l, who shall survive B, who is still alive. 

She may also, as to estates and interests, though future, be bound 
by n oustomary recovery ; and such customary recovery, or other 
cnstornary mode of barring entails, should be observed when the 
wife has an estate tail, or an interest by way of right or title to an 
estate-tail in copyhold lands. 

And according to the opinion of Lord Ilardmcke, in Ptdlen v. 
Middltlon, (9 Mod. 483,) a fine levied or recovery suffered in the 
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King's court at W^atminster, would be an effectual alienation of the 
trust of a wife in customary lands, held by her and her husband for 
an estfite in fee-simple. 

But the entail of the trust of copyhold lands cannot^ except in 
particular cases, be barred, without pursuing the customary mode 
of barring entails in the lands themselves. 

When a husband and wife, in right of ihe wife, have a contingent 
interest in fee in copyhold lands, it should seem that their cus-* 
ternary surrender will operate Is an effectual release ; 
[*S42] *but when they have a contingent remainder in tail, it 
seems extremely difficult to discover any legal mode by 
which the title to the entail may be extinguished. The only mode 
which \fi feasible, and can be relied on, is by a decree in equity ob- 
tained on a bill for the purpose. 

Before such assurances shall be acted upon decisively, the law on 
this subject should be closely investigated. 

When a woman has a trust of freehold lands by way of separate 
estate, she has, so far as she is by the nature of the trust treated as 
a /erne soU^ the complete dominion over that estate, and may transfer 
the same ; and her conveyance of the freehold to the tenant to the 
writ of entry for suffering a common recovery, will, azteris paribus^ 
support that recovery. Bumaby v. Crriffin^ 3 Yes. jun. 266. 

This was m decision of Lard Ahanley^ and it is founded in princi- 
ple ; and though it was contrar}* to the opinion of the bar, and of 
some gentlemen of eminence in the conveyancing branch of the 
profession, very little doubt can be entertained of this decision hting 
followed as a precedent. 

As to Leases for Years, or other Chattel Interests. 

T^B husband and wife are possessed in right of the wife, and, except 
as to estates or interests settled by the husband, or by the 
[*S4S] husband *and wife on their marriage, by. way of provision 
for her, and whether such interests be legal, or as it should 
seem equitable, the husband alone may bind the interest of his wife 
by lease, assigmnerU, or surrender ; by reference to arbitration, and 
an award thereon, by forfeiture ; by bankruptcy ; or by judg^nt 
and execution against him. But he cannot dispose of her chattels 
real by will or testamentary disposition ; nor bind his wife's interest 
by a mere chai^e^ as an annuity, &c. 1 Inst. 851 b. or by a ludg- 
ment without execution ; but bis contract to sell will be an eqmtable 
alienation. Stead v. OagA. 9 Mod. 42. And if the wife should 
survive the husband, the term, so far as it shall not have been aliened 
or forfeited by the husband, will remain with the wife, 1 Inst 351 a ; 
but if the husband should survive, it will, whether legal or equitable, 
remain with him, jwre marili, and consequently without letters of 
administration to w obtained of her effects. Allevn, 15 ; 1 RolL 
Abr. 345, 1. 40. 
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It k observable, bowever, tbat if tb^ wife have a possibility of a 
term, (Wing. Max. £13, pi. IS ; 10 Rep. 51 a ; 1 Inst. 46 b. 351 
a; 9 Mod. 104,) which cannot by any means vest in the husband 
during coverture, the husband's* release, or other disposition, will 
not afect her ; but he and his wife togettier may bind this possibility 
by a fine, aur cancesserunt. Nor can be alone alien a term settled 
lor the separaie use of the wife, or a term which is settled 
on *their marriage as a provision for her, as distinguished [*344] 
from a settlement by a former husband. Sir Edward 
TrnnerU case, 1 Yern. 7 ; WUhamCs case, 1 Inst. 350 b. 

On the contrary, she may act on a term settled for her separate 
use, as if she were a /erne aoUi as far as she is made zfeme sole by the 
trusts declared in her favour ; and she jouitly with her husband may 
by a fine alien a term settled for her benefit on her marriage. 

Lord MoanUy doubted whether the husband could dispose of the 
tnut of a term which he had in right of his wife ; but the authorities, 
as far as there is any decision on the pomt, are in favour of the hus- 
band, with the exceptions already noticed* 

Chattel interests by extent, by elegit, and similar interests, fall 
under the like condderation as terms for years, and are equally at 
the disposal of the husband as terms for years. 1 Inst. 351. 

When a woman at her marriage has the right only to a term, the 
right will not survive to the husband, but belong to her representa- 
tives. 1 Inst. 351 a. 

So a lease by the husband alone, when he has a term in right of 
lus wife, will bind the wife. Young' y. Radford^ Hob. 3 ; 1 Inst. 
46 b. Wingate's Max. 213, pi. 13. 

The rent, if any be reserved by him, will belong to him and his 
executors or admmistrators, 1 Inst. 46 b ; and \S he die in the life- 
time of the wife, without any further disposition of the 
^term, the rent will belong to bis representatives, and the [*S46] 
reversion expectant on the under lease will belong to the 
surviving wire. Ibid. Wingate's Maxims, 213, pi. 12* 

Had the husband and wife joined in the lease, then the rent 
would have been incident to the reversion, as well after the death as 
during the life of the husband, and would have belonged to the 
wife. Ibid. pi. 15. 

Suppose the husband to mortgage the term of the wife, these dis- 
tinctions arise : 

1st, If the equity of redemption be reserved to the husband and 
mfty the equity would belong to them. 

2d, If they joined in the mortgage, the equity of redemption 
would then also belong to them. 

But if the husband alone make the mortgage, and reserve the 
equity of redemption to himsdf, then the wife will be excluded ; 
sed qucere. 

Also, if the husband alone assign the term, subject to a condition, 
and enter for the condition broken during the coverture, the hus- 
band will be again possessed in right of his wife as before ; and the 



S4& ON TI7LXS : 

wife being the survifor may be entitled. 1 RoH Ahridg. tAO, I. 
46-^50. 

Bat if the husband die before the condition is brdcen, \m ei;e<- 
outort, &c. mast enter for breach of the condition, aad wi& bold 
dwcbarged of Itie title of the wife. Wingate% MaxiiDt» 
[«S46] 21S, pi. IS. 

^In thia case the law is different as to freebcdd eatates^ 
in reference to the learning of discontinuance. 1 Inst 839 b* Litt. 
sect 633. 

And if the husband alone, or the husband and wife, mortgafe the 
whole terra, and the husband take back the term to himaelf alone, 
by re^asaignment, the state of the title will be altered at law, and 
the wife cannot, either at law or in equity, asaert a tide to the tenn^ 
even though she should be the survivor. 

When tibe husband regains the term by force of a con&tloB, his 
old title revives, Young v. Radford^ Hob. S ; while a re-asaignmMt 
gives him the terra at law under a new titla ; and the wife eannot 
assert any equity to control the legal title. 

These distinctions, though drawn on very mature ooottderation, 
are to be received with great caution. 

Another exception is to be noticed ; the term of a wife w31 not 
vest in a husband, being on oUm, so as to forfeit to the crown, 
TheobM v. Dujfy^ 9 Mc3. 102 ; yet the crown will, it is appre« 
bended, be entitled to the pernancy of the pro6ls during the cove?« 
ture. 1 Inst. 35 1 a. 

In short, the act </ lou) does not vest any real property in an 
alien ; and therefore an alien cannot be tenant in dower, or by the 
curtesy, or become possessed of a term in right of the wife. 
1 Yentr. 417. Jicha l^ nmudfteU k^wriam^ is the mawfla. 

[*S47] *A to p&rtmuU CkaUda and Ckom in AeAom. 

PensoNAL chattels in the possession of the wife become the ab^ 
solute property of the husband on the marriage, or as soon after^ 
wards as the property in them is acquired, and that property is ac* 
companied by possession. 1 Inst. 361 a. 

Com sown by the husband on the lands of the wife, whether free* 
hold, copyhold, or chattels real, which he has in her right, will 
belong to the surviving husband ; or if he die in her life*tune, to his 
personal representatives. 

This proposition seems to flow from the law respecting emble* 
ments. 

But if the husband and wife are jotnt'tenamtti or tenants by snltrs^ 
tu$ of the lands, then the corn growing on the land at his death will 
belong to the survivor of the husband and wife. Wingate'ff 
Maxims, 21 1, pi. 1. The rule in this instance is, cadU sola. 

Choses in action, as legacies, money due on bond, judgment, and 
the like, must be sued for in the joint nanus of the husband and 
wife, unless the bond be given to the wife during coverture, or to 
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the hasband and wife jointly. In the exce{|ted cases, the husband 
may disaffirm the contract as far as it is in favour of the wife, and 
bring the action in his own name. Beanor v. Lane, 2 Mod. 21T ; 
4 Term Rep. 617; and cases there cited. 

*The case in Leomz, part 3, 403, HwdM v. Mamey which [*348] 
assumes that the husband alone may bring an action on the 
bond given to his wife alone, seems to be a solitary case ; and it is 
difficult to understand the principle on which it was decided ; for 
how can a husband, consistently with any principle of law, dis- 
affirm the contract, and at the same time maintain an action upon 
it. He could not treat a grant to his wife as a grant to himself; 
and there is the same reason against his treating a bond to his wife 
as a bond to himself. To justify the decision, the principle must be 
carried to the extent that the husband can by law derive a title to 
sue in his own name under a bond to his wife, and must agree to 
the bond as the means of supporting the title in himself to the bene- 
fit of the bond. Then this case will stand on the ground of accept- 
ones, or agreement, while the case of a bond to the husband and 
wife during coverture is sustainable, on the ground, that the hus- 
band may disagree to the bond as far as it is in farour of the wife, 
and accept it as far as it is a bond to himself, and may declare upon 
the instrument as a bond to himself alone. Ankerstein v. Clarke, 
4 Term. Rep. 616. 

Even choses in action, &c. may be released by the husband 
alone, and a payment to him will be a good dbcharge. Nor is it 
incumbent on the husband, when he has a legal remedy for 
the debt, to make any settlement or provision *on the [*349] 
wife ; but unless the money shall be released bv the hus- 
band, or paid to him, or unless the right shall pe changed, (as in 
the case of an award, ordering the money to be paid to tibe hus- 
band, or judgment recovered by him alone,) the interest of the 
husband, as husband, will determine on his death ; or if hi^ wife die 
iQ his life-time, then on her death ; and if the wife survive the hus- 
band, the choses in action will belong to her, and she alone may 
sue for them. 

If the husband survive the wife, then these choses in action will 
belong to her personal representative, and the husband may take 
them as such; but then they must be applied in a due course of 
administration, and consequently in dischai^e of the debts, if any, 
owing by the wife, under contracts made by her while sole. 

This is universally the rule as to the legal right ; but the equitable 
right may be varied by contract ; and for this reason, if the husband 
make a settlement on his wife, in consideration of her portion, and 
the husband or wife die before the portion is reduced into posses- 
sion, this agreement will give to the husband's representatives, a 
right in equity to receive the wife's portion. Mams v. Cole^ Cases 
T. Talb. 168. So also, if the wife have a separate estate in these 
choses in action, she will be considered as a /erne sohy as far as she 
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is made a feme sole by the term or nature of the tmst, in her 
favour ; and though the husband may release a chose in 
[*350] *aetion of his wife, or the money due to her may be safely 
paid to him, neither he nor any person claiming under turn 
by actual assignment, nor by operation of law, as assignees under 
a commission of bankrupt, can compel the payment of the wife*s 
portion from trustees, except in the case in which the husband is a 
purchaser of his wife's portion, without making a settlement on bis 
wife by way of portion for her. 

This head of equitable jurisdiction is now branched into a great 
variety of distinctions, and the learning on the subject will be found 
in Bridg. Thes. title Baron and Feme ; Mr. Coai^s notes to P. Wtns. 
and Fonblanque^s Treatise of Equity. On the same subject there 
are several important cases in the Reports of Mr. Vesey. 

The preceding observations have been applied to chattels, &c. 
belonging to the wife in her own right; but she may have chattels, 
&c. in her character of executrix or administratrix. These chat- 
tels, while they remain in specie, and also choses in action of the 
deceased, will belong to the wife if she survive ; and if she die in 
the life-time of her husband, to the personal representatives of the 
person to whom she is executrix or administratrix; but during 
the coverture the husband alone may assign or surrender the term 
which the wife hath as executrix, &c. or may release or receive 
money due on choses in action of the person whom she represents. 
As to attainted persons^ aUens and othersy who are under 
[*351] similar disabilities, and as to ^bankrupts, &c. the more 
convenient arrangement will be to consider their condition, 
and connection with tides, in a subsequent part of the work. To 
discuss the subjects fully or usefully in this place, would interrupt 
that investigation of title which is the immediate object of this part 
of the work. 

It is necessary only to observe in this place, that a defect may 
exist in the title, because it is derived tader a persoR attainted, an 
alien, a bankrupt, &c. 

The nature and extent of that defect will be a subject for future 
discussion. 

These disabilities may be considered as persofudf or in respect of 
the person, or of crime, or of forfeiture. 

Of Tenants far Life. 

Other disabilities, or, more correctly, the want of ability, may 
arise from the nature and extent of the estate of the party. 

The rules are nemo potest plus juris in oltum, transferre quam ipse 
habet. Qut nari habet Ule non dot. 

Therefore, if .4 be a tenant for life, he cannot, at least rightfully, 
convey any greater interest than for bis life. 

Acts done under powers or authorities are governed by other 
rules. 
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He may also devest the estates in remainder or- reversion by a tor* 
tious alienation, and incur a forfeiture of his estate. 

*This may be done by a feoffment, fine or recovery, of ["^352] 
tenaot for life in possession, that is, having the immediaU 
freehold. 

But such feoffment, &c. is considered as a tortious aUenaliant and 
not as SL conveyance. Litt sect. 611 ; 1 Inst. S30 b. 

On alienations by tenants for life, various and important distinct 
tions, necessary to be understood in the investigation of titles, will 
be found in books of approved authority. 

1st, A grant by tenant for life passes no more than his own 
estate for life, although the deed import by its language to give a 
laiger estate, as in fee, Litt. sect. 609, 610 ; and if he grant to a 
man and the heirs, or heirs male of his body, the grantee will have 
a mere estate of freehold, transmissible to the heirs of that descrip- 
tion, as special occupants, and the grantor will retain a reversion* 

Sdly, A feoffment by tenant for life passes the fee-simple; 
namely, it passes more than was vested in the tenant for life ; and 
the feoffment will have this effect, although it proceed from a tenant 
for life, with a remainder to him in tail, as often as there is a mesne 
estate. Litt. § 61 1. 415, 416 ; 1 Inst. 251 and 302 b ; Bro. Abr. 
Descent, pi. 2 ; ChudUigh^s case, 1 Rep. 1 20 ; and Bredon's case, 
1 Rep. p. 76. 

It is also to be observed, that some assurances by tenant for life 
do, and others do not, devest the seisin of the entire fee-simple« 
Litt sect. 415, 416 ; 1 Inst. 251 b. and 330 b. 

*That an assurance devests the seisin is a consequence [*353] 
of its passing a fee-simple; for there cannot be two fee- . 
simples in one and the same land. One fee-simple necessarily ex- 
cludes the other: Litt, sect. 620; Bro. Abr. Descent, pi. 64 ; there-^ 
fore, whenever tenant for his own life passes more than an estate for 
bis Iife» and conveys less than the fee, he gains a new reversion^ 
Litt § 620; 1 Roll. Abr. 676; Finch's Law,, 135. 

A feoffment, a fine, or recovery by tenant for life, is the only 
conveyance which will, by its own operation, devest an estate. 1 
Inst 251. 

A warranty by tenant for life never produces the effect of devest- 
ing, though in some cases a warranty may create or enlarge a dis- 
continuance. 

The alienation must be to a stranger, or to some one not having 
the next or immediate estate of freehold or inheritance. Litt. 625> 
626. For when the feoffment is to the next remainder-man, whether 
tenant for life or in tail, it will amount to a surrender. 1 Inst. 42 
a, S52 a, 335 a ; 1 Rep. 76 b. But a feoffment by two persons who 
are successive tenants for life will devest the inheritance for the en- 
tirety, although one of them be seised of an estate of inheritance in 
remainder expectant on a mesne estate of inheritance. JBredon^e 
case, 1 Rep. 76, and Dyer, 229. 334 ; 1 Inst. 251. 

On the same ground it was decided in *Pelhani^8 case, [*3541 
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1 Rep. 14, that a recorery suffered by a person who had an estate 
for life» with remainder to him in tail, after interposed estates of 
inheritance, was a forfeiture. The contrary, however, was held 
in Smith v. Cliffwrd^ 4 Term Rep. p. 738 ; but it is very questicmable 
whether the last case will be followed. 

Also a feoffment or fine, by a tenant for life, will amount to a for- 
feiture of his life estate, although he has a remainder in tail or in fee, 
as often as there are inter|)08ed estates between the estate for life and 
estate of inheritance of the grantor. Pdham's case, t Rep. 14. 

When tenant for life, and the owner of the first estate of inheri- 
tance, join in a feoffment, fine, or recovery, this feoffment, &c. wiU 
be a rightful assurance. It will operate merely to pass the several 
estates of the respective grantors^ under the former title. It will 
not give a new tUle depending on a new seisin; 1 Inst 302 a ; Are- 
doffs case, 1 Rep. 76 ; Bro. Abr. Descent, pi. 64 ; and the like doc- 
trine extends to husband and wife, when the wife is tenant for life, 
and the husband is tenant in tail of the first estate in remainder. 
Peck Y. Channel^ Cro. Eliz. 827. 

Even when a tenant for life enfeoffs a person who has a remainder, 
after a mesne estate of inheritance, this feoffment will devest the an- 
cient seisin, and (pve a fee-simple, depending on a new 
[^355] seLfiu; (first resolution in Chudleighs ^c^se^ 1 Rep. 140;) 
and even when tenant for life, and the owner under such 
remote remainder expectant on prior estates of inheritance, join in 
a feoffment, this feoffment will pass a fee-simple, by devesting the 
seisin, as it depends on the former estate. 

The effect of a feoffment by tenant for life is to give a fee to his 
alienee. The fee, however, never was in him. For that reason his 
widow cannot be dowable even of the seisin acquired by the feoff- 
ment. 1 Roll. Abr. 676. In this particular there is a distinction 
between tenant for life on the one hand, and tenant for years, and 
tenant at will. On the other hand, the points are to be adduced for 
the sake of the distinction ; for when tenant for years, or at will, 
makes a feoffment, and thereby passes a fee, the feoffee is by estoppel 
precluded from denying the title of the wife of the feoffor to be en- 
dowed. See 3 Hen. IV. 6 a; 1 Inst. 31b; and Hale's note, ibid. 
Mostly V. Taylor f sir Wm. Jones, 317 ; and Bro. Abr. Disseisin, pi. 
76. The distinctions are collected in the Essay on Estates, chap. 
Dower, p. 555. 

This learning is more important, and for that reason has invited 
more discussion, because many titles proceed from a person who 
supposes himself to be tenant in tail, while in point of fact and of 
law he is merely tenant for life ; and a title thus circumstanced, 
is to be considered as a defective title, until all persons 
[*366] *who are concerned in interest have released or confirmed 
the title, or are barred by the statute of limitations, or by 
uonclaim on a fine with proclamations. This is one of the many 
instances in which the title will be defective, although the deeds ap* 
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pear to carry, on the evidence of the title with ease, or without dif* 
ficulty. 

The conseqnence of tins species of disseisin is, that the fbrmer fee- 
simple, inctnding the several estates derived out of the same, is 
changed into a right of entry, and there is a new estate under a new 
title. Thus, the remunder-ioen or reversioners, instead of having a 
seisin or estate, will not have any other interest than a right of entry, 
which eventually may be turned into a right of action, either by the 
statutes of limitation, or by a descent which tolls the entry, or by 
warranty ; and these remainder-men or reversioners, until they have 
restored their seisin, cannot either grant or convey to a stranger^ or 
make a wiU under their ownership ; though they may bind them- 
selves by estoppel, or may release to the terre-tenant ; being either 
the freeholder or any person who has an estate in remainder or re- 
version, or may confirm his title ; and various other consequences 
will be induced, as will appear from the general learning advanced 
on this subject in the argument of Goodright v. Ffnrester^ I Taun- 
ton, p. 578. Other observations will be added on this point 
in considering the several ^species of disseisin, and the con- [*S57] 
sequences following the disseisin. 

And when a tenant in tail conveys by lease and release, bargain 
and sale, grant, or any other mode, not operating as a discontinu- 
ance, or as a bar, his assignee will have merely an estate to continue 
as long as there shall be issue inheritable to the estate tail, JMachel 
V. Ctarkty 2 Lord Raym. 778. 

So when the estate of a person is defeasible by a condition, or de- 
terminable by a collateral limitation, the estate of his assignee will 
be determinable in like manner till his estate is bj release, confirma- 
tion, or some other mode, discharged from the defeasible or deter- 
minable quality. 

But tenant in fee-simple has an unlimited power of alienation, ex- 
cept in particular cases, referrible to the person, as ecclesiastice seised 
in right of their church, &c. And as an exception, or as seeming 
to be an exception, to the rule already noticed, it is to be observed, 
that tenant in tail, having the immediate freehold, or with the con- 
currence of the freeholder, may, by a common recovery, alien his 
estate tail in the same manner as if he were seised of the estate in fee 
out of which his estate tail is derived. 

So that if the person who created the estate tail was seised in fee- 
simple, the tenant in tail may convey the fee-simple ; and if the 
person who created the estate tail had a determinable fee, 
*or a fee subject to a condition, he may convey the fee, [♦SSS] 
subject to the like determinable or defeasible quality. See 
first volunie of Practice of Omveyancing^ p. 2. 

In this place also it may be observed, that if to the estate tidl itself 
there are annexed any collateral determinations or conditions, the 
tenant in tail may, by a common recovery, discharge his estate from 
these collateral qualities. See Bensonv. Scott, 1 Mod. 108; Page J 

V. Hayward, t Salk. 670; Driver v. Edgar^ Cowp. 379 ; Gultker 
V. Ashby, 4 Burr. 1929. 



358 ON TITLES : 

Another rule flowing as a deduction from the rule already noticecl} 
U, with the exceptions which have been stated, ceaaatUe statu primi^ 
two cesaai atque derwatmu, 

Thererore, if •)} be tenant for life, and he demise for ninety-mne 
yearsy this estate, unless confirmed by the person in remainder or 
reversion, will determine on the death of A. 

The like observation is applicable to a lease or any other estate 
granted by a person having a particular or defeasible estate. There- 
fore, if tenant for years grant a rent-charge to ^ for life, A will have 
a chattel interest for so many years as he shall live. 

So if tenant for life grant to another, and the heirs of his body, the 
grantee will have an estate of freehold, and not of inheritance; and 
the heirs of the body will be special occupants, and not within the 

protection of the statute de dotda. 
[*S59] *But the rule is applicable only to the determinatioii of 
the original estate, by its regular and proper expiration ; for 
the derivative estate will not be defeated by the turrmder or forfeit' 
ure of the original estate. 

But when the original estate determines according to the terms or 
nature of its limitation, or is defeated by a condition, in consequence 
of the act of the party, the determination of the original estate will * 
involve in it the determination of the derivative estate. 

Thus, if .4 be tenant during her widowhood, her estate, and con« 
seqnentlj the estate of her lessee, will determine by her marriage. 

This is equally the case, if she be tenant for life, with a condition 
to defeat her estate on marriage, and she marry, and advantage \b 
taken of the condition. 

Also, if Jl be parson of a church, and lease the glebe or tithes, the 
estate of his lessee will be determined by his resignation, cession, or 
any other cause, by which he ceases to be parson, as well as by his 
death. 

it is observable also, that when a person has several estates, and 
makes a lease, or grants an estate, or executes a conveyance, the 
lease or estate so granted will be derived out of the several estates ; 
so that the estate granted by this lease or conveyance may cease as 
to one estate, and continue as to another estate. Thus A is tenant 
for life, remainder to B in tail, remainder to A in fee, and 
[^360] A leases for one *thousand years ; this lease will be derived 
out of the estate for life, and estate in fee ; and when A dies 
the lease will be determined in respect of the estate for life, and the 
lease will, in respect of the fee, commence in possession on the death 
of tenant in tail without issue ; but in the mean time the remainder 
in fee, and consequently the term for years derived out of this 
estate in fee, may be defeated by a common recovery suffered by 
tenant in tail. 

And although A and B had suffered a common recovery in A^s 
life-time, the term would have been barred, so far as it depended on 
the remainder in fee. 

SoiiA bad been the owner of the estate tail, the- lease would have 
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been good as against the tenant in tail daring his seisin, but voidable 
by the issue in tail, unless barred. And though the lease had been 
avoided by the issue in tail, it would have remained good as to the 
remainder in fee, unless or until it was barred. 

So a derivative estate, as a lease, or even a conveyance, may be 
good as to one person, and void or voidable as to another person. 
Of this the instances already given may be propounded as examples. 

So also if A being married to a woman who has a title of dower, 
make a lease or conveyance, such lease or conveyance is good as 
against him and his heirs, but is voidable as against the wife ; and if 
she, in respect of her dower, avoid the lease or the convey- 
ance, she suspends *the operation of the lease or convey- [*361] 
ance in point of enjoyment, during the contmuance of her 
estate in dower, and does not wholly defeat it. 

For the lease or conveyance will continue, in point of estate, 
even as to the third part, or the particular lands of which the wife 
18 endowed ; and the right of possession will be revived on the de- 
termination of the estate of the wife. 

These and the like points will be found particularly useful in 
applying the law to actual practice in considering the state of 
titles. 

Of TmM9 x^ Tatt. 

In regard to tenants in tail, there is the peculiarity, that by a 
common recovery duly suffered a tenant in tail may enlarge his 
estate tail into a fee-simple, provided the donor of the estate tail 
had a fee-simple. See first volume of Practice of Coweyancmg^ 
p. 1, and by that means g^ve certainty of duration to an estate pre- 
idooftly uncertain in that particular; and render absolute, and in* 
* definite, an estate which was determinable. 

This learning is of infinite importance. Occasions involving its 
application are of daily occurrence. It is the subject of all o^ers 
of most general utility, because involved in the greatest nicety. 
Some of the many distinctions which most frequently demand at- 
tention in the consideration of titles may with propriety be noticed 
in this place. 

*The tracts formerly published on cross remainders, [^362] 
and alienations by tenants in tail, (tracts which will be re- 
published uk the intended edition of the Essay on the Quantity of 
Estates,) will materially assist the study of the subject to be now 
discussed. 

Conveyances by tenants in tail must be divided into, 

Ist, Conveyances which are rightful, and conveyances which are 
tortious or wrongful. 

Sdly, Conveyances which do, and conveyances which do not, 
bar the issue in tail ; and 

Sdly, Conveyances which do, and conveyances which do not, j 

bar the persons having estates in remainder, or reversion expectant 
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on an estate tail, and conditiomi and collateral liooitation^ annexed 
to the estate tail. 

Innocent or rightful conveyances by a tenant in tail are good aa 
against himself. In some cases they are good against bis issue ; in 
other instances they are voidable by the issue in tail. Leases for 
years, conveyances by lease and release, or by grant, or by bai^gain 
and sale, or by release or confirmation in enlargement of an estate, 
are rightful conveyances, except when a warranty is annexed to 
the conveyance ; and a discontinuance is effected by reason of the 
warranty, as the means of rendering the warranty efficient 

But a lease for years, granted by tenant in tail, or a con- 
[ 363] veyance from him, by lease and ^release, bargain and sale, 
by grant or confirmation, will determine withttie estate tail, 
whenever that estate shall determine. 

But if the estate tail become a fee- simple, then these leases and 
other conveyances will receive extension or confirmation by the 
change in the quality, or by the extension, of the estate tail into a 
fee simple. 

In the invaluable book on Tenures, lAttkUm supposed that a 
tenant in tail was, for all the purposes of alienation, merely a tenant 
for life ; and that the grantee of tenant in tail would have m» ^ely 
an estate of freehold for the life of tenant in tail, and not an estate 
of inheritance. LiUleton, sec. 612, 613. 650. 

This is one of the very few errors to be found in that book which 
deservedly acquired so high a degree of reputation. This error 
was adopted and followed in the case of Tooke v. Glasscock^ 1 
Sand Rep. 250. 

It is rather extraordinary that the judges who decided Twkt v. 
Olasscock had not brought the real point of Seymaw^s case, (10 
Rep. 95,) to their recollection. In Seymour*$ case, one of the re- 
solutions was, that the wife of a bargainee of tenant in tail was 
dowable. Hence it is obvious then, that the court consider^-d the 
bargainee to have an estate of inheritance, and not a mere estate 
of freehold. For a woman is not dowable of an estate for life or 
lives, though it be transmissible by special occupancy to heirs, or 

heirs of the body. 
[*364] *The profession, however, ought to rejoice at the de- 
cision in Olasscock v. Tookty since it led to the discus- 
sion which took place in Machel v. Clarke^ 2 Lord Raym. 778, 
and called forth the elaborate judgment pronounced by Lord Chief 
Ju6ti(;e Hah in that case ; a case which is now the leading and {uro- 
roinent authority in questions of this nature. 

The result is, that every conveyance by a tenant in tail, either by 
bargain and sale, grant or release, gives a base fee commensurate 
with the estate tail. Litt. § 618, 1 Inst. 332 a. And every lease, 
or other partial mterest, being an estate in the land, or other sub- 
ject of entail, granted by tenant in tail, and which gives an interest 
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derived out of the estate tail, wOl be good against the issue in tail^ 
or voidable by them^ according to circumstances. 

When tenant in tail conveys by a wrongful or tortious alienation, 
he does not convey by virtue of his ownership as tenant in tail, but 
he conveys by virtue of a power confided to him by law. His tor« 
tbos alienation is termed a disecniinuance ; and this word << discon- 
tinuaDce** emphatically describes the effect which is produced by 
this species of alienation. A discontinuance is the cesser of the 
title under the estate tail, and the commencement of a title under 
a new and wrongful seisin. It causes a suspenuon of the title 
under the estate tail, and gives a new estate by force of the 
alienation. In short, it produces an estate depending on 
*a new title ; discontinues the estate under the ancient [*365] 
tiile, and gives commencement to a new title ; by creating 
a new estate in fee-simple. The consequences produced by a dis- 
« continuance will illustrate these observations. 

If tenant in tail lease for his own life, or if he make a grant 

by deed of grant, or by lease and release, or by bai^ain and 

^ sale, for the life of another person, he still retains his old estate 

tail, and has a reverrian in respect of that estate. 1 Inst. 

3S2 a. b. 

So when he makes a lease by virtue of a powery or by virtue of 
the enabling statute of SS Hen. Y HI. c. 28, for three lives, be still 
retains a reversion by force of his estate tail. 

But when he discontinues, by making a lease with Bvery for the 
life off a stranger, or for three lives ; or when he discontinues by 
making a gift ib tul by livery or by fine, he acquires a new re* 
verrion by farce of the discontinuance. He will be seised of this 
Teveraon^ as under a new title, and not under his seism of the 
estate tail. 

So if he take back an estate tail to himself under the discontinu- 
ance, either by means of a conveyance to uses, or by means of a 
conveyance and reconveyance, this will be an estate tail depending 
on a new titie, and not the ancient estate tail. 

ISence many of the decisions in the old books arising from the 
difference between a common recovery suffered with a ^ 
single or with a double ^voucher ; and hence, in part, the [^366] 
reason for which, in modem practice, recoveries ^th 
double voucher are preferred to recoveries with single voucher ; for 
when a man comes in on the voucher, in a common recovery, he is 
supposed to come in by virtue of all estates of which he is, or of 
which he and his ancestors ever were, seised ; and therefore a 
dormant entul will be barred by the voucher of the person entitled 
under that entail. But when a man comes in as tenant in a reco- 
very, and vouches over, no estate tail will be barred, except that 
identical estate of which he is actually seised at the time when the 
recovery was suffered agsdnst him as tenant. 

Hence another difference ; a recovery in which tenant in tail 
is vouched, and vouches over, will be a bar to all estates of which 
Vol. I.— -A a 
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he is seised in reversion, or remainder, or wluch he hath in poiitt 
of right or title : while a recovery suffered against tenant in tail, 
sAtenmt to thetoritof entry ^ will not bar any estate tail, except the 
identical estate tail of which he is actually seised, and wluch confers 
the right to the immediate freehold. It will not even bar an estate 
tail of which he is seised in remamder expectant in a remote degree 
on his own estate of freehold. If he had the estate tail immedi- 
ately expectant on his estate for life, then the life estate would havi^ 
ceased by merger, and he would be seised of the freehold by foret 
of his estate tail, and be competent to suffer a recovery 
[*367] even as tenant, *so as to bar the estate tail and remaindei9 
by his voucher as tenant. 

It is also to be observed, that a discontUwumce cannot be made by 
any person in respect of an estate tail, unless he be seised, in bet 
or in law, by force of the estate tail ; nor unless the estate ttdl con- 
fer the right to the immediate freehold. 

A person who has an estate tail in remainder or reversion, after 
an estate of freehold, or a right to an estate tul, cannot discontinue 
the tail. Litt.sect. 618 ; 1 Inst. 838 a. But a person who has a 
reversion of lands expectant on a lease for years may discontinue* 
I Inst 932 b. 

The consequence of a discontinuance, while itxu>ntinues in force, 
is, that the issue in tail, or the reversioner or remainder-man, can* 
not, unless remitted, make an actual entry, or maintain an eject- 
ment; nor can, while the discontinuance remains in operation, 
make any grant, transfer, or disposition by deed or will. The per^ 
son who has the right must proceed hyformedan, which is the real 
action, and emphatically termed the writ of right of those who claim 
under an estate tail, or a reversion or remainder expectant on an 
estate tiul ; or he must release his interest to the person who has the 
seisin or estate, or bind it by estoppel. 

To constitute a discontinuance there must be a wnmgful act, 

and the Abridgments and Digests which contain the head JDiscon^ 

tinuance^ should be consulted for the purpose of learning 

[*368] those distfaictions by which a wrongfiil, may be ^ffiatin- 

guished from a rightful, alienation by tenant La tail 

The chap. Discontinuance, in Coke Litt. will also be highly useful 
io the complete understanding of this learning ; and to read the 
chapter on Remitter in Coke on iMtleton will greatly conduce to 
enlarge the fund of useful knowledge, and to show the instances in 
which the mere act of law will redress the wrong ; and by its ope* 
ration revive the seisin under the estate tail. 

To enlarge on all these niceties would require a volume instead 
of a few short observations. 

A feoffment; a fine with or vrithout proclamations; a common 
recovery, not duly suffered, as distingubhed from a recovery duly 
suffered, and operating as a bar ; and also a warranty annexed to 
some particular species of conveyance, are the wrongful assurances 
by which discontinuances may be affected. 
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A leaae and release, and a fine as parts of the same assarance^ 
may also create a discontinuance. Doe ex dem. Odiame y. White* 
head. It Burr. 704. But a lease and release, as a distinct convey- 
ance, and a subsequent fine by way of further assurance, will not 
cause a discontinuance. Seymour^s case, 10 Rep. 25. 

It 18 also worthy of notice, that when the discontinuance is ef* 
fected by a particular estate, as by a lease for lives, this discbntinu* 
ance may be enlarged ; but unless it be enlarged, either in 
fee or in tail, to the same or to another ^person, the dis-* [^369] 
contizinance will cease with the determination of the parti- 
cular estate which was the cause of the discontinuance, though it 
be after the death of the tenant in tail ; and the titie under the estate 
tail will be immediately revived. Litt. § 632 ; 1 Inst. 333 a ; Gilb. 
Ten. 121. 

On the other hand, a discontinuance by a particular estate may 
be entailed by a grant of the new reversion, Litt. §629, 630, either 
in tail or in fee. Ibid. 

Fines with proclamations, and common recoveries duly suffered, 
are the ordinary means by which the issue in tail may be barred. 
They may also be barred by the provisions of particular acts of par* 
liament ; as by bargain and sale under the land-tax acts, and by 
statutes concerning bankrupts. 

They may also be barred by the lineal warranty, with assets of 
tenant in tail in possession, or by the collateral warranty of tenant 
in taM in possession, with or without assets. Formerly they might 
have been barred by lineal or collateral warranty, although the 
tenant in tail had not been the tenant in toil in possession, i. e. ha^g 
die immediate freehold by force of the estate tail. 

It is by force of the statute of 4 and 5 Ann. c. 16, for the amend* 
meni of the lawy that tenants in tail are restrained from barring the 
iflBue in tail by collateral warranty, except when they are 
tenants of an estate in tail in possession ; ^and consequently [*370] 
competent to suffer a valid recovery. 

The issue in tail may also be bound by leases, jointures, and other 
estates, &c. granted by force of a power in the deed creating the 
entidl. They may als6 be bound by leases made pursuant to the 
provisions of the enabling statute of 32 Hen. VIII. c. 28. 

In all cases of powers duly pursued, the inheritance may descend 
to the issue, subject to the estates and charges created under the 
power, and the issue will be entided to thq rents reserved by such 
leases, &c. 

Unless the issue are bound or barred by the assurances of tenant 
in tail, it will be to be considered whether the assurance be void or 
voidable only ^^ as s^ainst the heirs in tail. 

Most assurances are voidable only, and of course, the issue must 
enter, or claim, to avoid such assurances. For when the assurances 
are voidable only, each succeeding heir in tail, under the entail, may 
give confirmation to the assurance as against himself. ^ j 

A title- which is defective, or voidable as against the issue in taih 
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may also become good against all the heirs in tail by a fine wttb pto^ 
clamadons duly levied ; and against them^ and the persons entitled 
in reversion and remainder, by a common recovery, duly suffered, ' 
by the tenant in tail, or heir in tail for the time being. 

If tenant in tail make a lease for years, or for lives, 
[*371] without being virarranted by any power, *or make a settle- 
ment by lease and release, without fine or common recovery, 
this lease or settlement will be voidable by his issue; but if after- 
wards a fine be levied, with proclamations, or a common recovery 
be duly suffered, either by the lessor or settler, o»even by the heir 
in tail, l^fore he has avoided the lease or setUement, the lease or 
settlement will be affirmed, even although there was not any inten- 
tion to give validity to the same. See Cheney v*. /foS, Ambl. Rep. 
526 ; Slapelton v. StapdUm^ 1 Atk. 2 ; and Doe dem. ShUsUm v. 
Mead, 3 Burr. 1703. 

All these cases, and many others of the same class, proceed on 
the ground that the estate granted by the lease, or the estate limited 
by the settlement, is derived out of the estate tail ; and as soon as 
the estate tail is discharged from the rights of the issue under the 
statute de (fonts, the lessee, or person claiming under the settlement, 
will have a good title against the issue. And, notwithstanding the 
rule cesfonte statu prtmt/tvo, ^c. and notwithstanding a grant by a 
tenant in tail, by lease and release, passes only a base fee, yet this 
base fee may be converted into a fee-simple, by a common recovery 
afterwards suffered by the donee, or by the heir, when heir under 
the entail. 

BeaumonCs case, 9 Rep. 138, and Baker v. WUUs, Cro. Car. 
476, are cases of importance to the subject now under considera- 
tion; and when properly understood, will illustrate die 
[*373] ^learning respecting the bar of issue under an entaiL 

In this instance, (for both case9 arose on the same gift in 
different stages of the title,) the gift was to two persons, and the 
heirs of their bodies, and a fine with proclamations was levied by 
one of them ; and it was declared that the fine barred the issue in 
tail ; and yet it left to the other ancestor her full ownership. 

But this ownership was, by the operation of the fine, changed 
from an estate tail into a base fee, descendible to the heirs general 
in exclusion of the heirs in tail ; and yet it should seem that the donee 
under the entail retained the power of suffering a common recovery, 
and of barring the remsdnder or reversion expectant on the estate 
tail. Bee Erringtan v. Erringtony 2 Bulstr. 42. 

It was agreed that the issue might take by descent, under the 
rules of the common law, although they were by the operation 
of the fine excluded from taking performam dani under the entaiL 

As a caution against mistake, it is to be observed, that the gift was 
to two persons (being husband and wife,) and the heirs of their bo- 
dies, and they took by entireties ; so that they were neither joint* 
tenants, nor tenants in common ; and neither of them could alien 
to the prejudice of the other of them : and yet, under the compre- 
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henuTe terms of the statate of proclamations of fines, 4 

Hen. VII. *c. 24, one of them might alien by fine with [*373] 

procbunations, so as to bar the heirs under the entail. 

In examining the e£fect of fines with proclamations^ with.reference 
to the issue in tail, the language of the statutes of 4 Hen. VIL c. 
24, and 32 Hen. YIIL c. 36, must be consulted. 

The rules of the common law are not of any avsul, as a guide to 
ascertain the effect of assurances by persons claiming under gifts in 
tail, and levying fines. with proclamations. The cases which have 
received the determination under these statutes are ttie only authori- 
ties which can be safely relied on for understanding the effect of 
these statutes. 

ShepparJPs Touchstone, chap. Fines : Cruisers Essay on Fines, 
chap. 10 ; and the Treatise on Ckmoeyancmg^ VoL I. p. 220, will 
afford to the student a general outline of the cases .which have been 
decided under the construction of these statutes. 

All grants, or innoceni corweyances from tenant in tail, will pass 
estates to determine on the death of tenant in tail, and the failure of 
his issue inheritable under the entail. 

As against the persons in remainder or reversion, assurances of 
this description will not produce any effect whatever. 

The remainder-man or reversioner will continue in the seisin of his 
reversion or remainder ; and on the determination of his es- 
tate tail, and consequently in the absence of a common -^re- [*374] 
covery, the person having the reversion or remainder will be 
entitled to enter into, and to take the possession of, the lands. 

And even a lease for lives, under the enabling statute of 32 Hen. 
VIII. c 28, is to be considered as derived out of the estate tail, and 
it will determine as soon as the estate tail shaQ determine. 

But an estate derived under a power, in a settlement by the owner 
of the fee-simple, and given to tenant in tail, will, unless the contrary 
be stipulated, continue after the determination of the estate tail. 
Still, however, the remainder or reversion wiU be a continuing seisin 
• or estate, subject to and expectant on the estate tail while it con- 
tinues; and afterwards subject to and expectant on the particular 
estate granted by virtue of the power; and in reference to the 
estate created by virtue of the power, will be, or be of the nature 
of, iweversion. 

And in this place it may again be noticed, that a lease for lives, 
granted by tenant in tail, and warranted by the statute of 32 Hen. 
VHI. c. 28, will not be a discontinuance, so as to deyest or discon- 
tinue the estate tail, or the remamder or reversion. 1 Inst. 333 a. 

On the other hand, when tenant in tail, seised of the freehold by 
force of the entail, does, by lease with livery of seisin, or by feoff- 
ment or fine, with or without proclamations, or common recovery^ 
grant an estate to continue beyond his own life, this convey- 
ance will have the ^effect of discontinuing the reversion or [*376] 
remainder, and turning such reversion or remainder into a 
right of action ; and this is a wrong which cannot be redressed merely 
by entry. It must be remedied either under the learning of remit- 
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ter» or by the cesser of the discontiDtittiiee ; or must, ftfter the de» 
termination of the estate tail» be redp^ssed by jttdgmest in an zeUoa 
olformedon. 

And while the remainder-man or rciversioiier has merely a right 
of action, he is precluded firom all power of alienation to a sira^er^ 
except 80 far as he may bind his interest by estoppel; and it should 
seem tfiat every estoppel, except it be for yeans will, uistead of bene- 
fitting the donee or grantee in the instrament, operating by way of ee* 
toppel,be beneficial to the terre-tenant or wroi^ul owner, and hare 
the effeet of givuigconfirmati(m and stability to his tide. See fFeoIe 
V. Lower, Pollexf. 54 ; 1st Vol. <xf Practice of Conoejfimeingj S08. 

Every discontinuance is not a bar. 

The estate of the remainder-man or reversioBer may be eonrerted 
into a mere right of action ; and yet that right may ultimately be 
redressed by tlus operation g^* law, or by the action o! the party. 

The right, however, may be barred by non-clafm, on a fine with 
proclamations, or by the stattlte of limitations, of SI Janes I. c. SO. 

The more g^eneral and more important point is, tiiait the donee in 
tail, or the heir in tail, provided the eirtiil ever gave a vested 
[«376] interest, *may, by a common recovery duly suiered, and 
adapted to the particular drenmstances of the ease, hir the 
right under the remainder or reversion, ahhougfa it haa not any con- 
tinuance as a seisin, or as a right. 

The extent o! the power of alienation by tenant in tidl, fce. is a 
subject of frequent recurrence, and of great importance to tities. 
The leaniing forms a large and comprehensive branch in the law ; 
aiid the numerous points of distinction, and the exceptions wiiich 
this learning involves, wffl be found in Sl^/eppard^s Touchstone, efaop. 
Recoveries ; Mr« Cruisers Essay on Rocoveries ; and the first ehap-> 
ter of the Practice of Conveuanemg ; and Tracts on Alienations by 
Tenants inTaO. 

Cf thA Degrees of Ownorskip conferred hy d^erent Estates. 

The degrees of ownership conferred by different estates, and such 
practical observations as arise with reference to the diffisrent estates, 
or the alienation by persons being tiie owners under or through the 
medium of these estates, will next be considered. 

In the Essay on the Learning of the Merger of Estates, 9d Vol. 
o( Practice cf Cofweyandng, p. 108, there is an examination of the 
gradation of estates, or of their relative measure or extent, on a com- 
parison of difierent estates with each other. The study of this sub- 
ject will be found Ughly interesting, and usefol in practice. 

[*S77] *^8 to Tenants of Estates in Pee-simpie. 

A TENANT in fee^simpk may grant any less estate, or charge his 
estate in any manner he thinks fit, or annex to it any conditions he 
pleases ; so as such conditions be not repugnant to the rules of law ; 
wid so as they do not contravene tlte law against perpetuities* 
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And the ownar of tlus estate may either transfer tbe entire fee, 
or he may divide it into portions, or particnlar interests ; as to «S 
£>r years, remainder to B for life, remainder to C in tail, remainder 
to j> in fee, with or without charges by way of rent to other 

Srsona. The maxims are, Cujut est dare ejus mI diqMnwte^ 2 
sp. 71. Cut licet gtiod majue non debet quod mimu non licere; 
4 Rep. S3. 

And be may make a coaTeyance to uses, so as to raise uses on 
the seisin of bis assignee ; or be may covenant to stand seised to 
uses ; or may make a bargain and sale ; so as- to raise uses on bis 
own seisin. 

Of tbe nature aJid qualities and extent of this estate* see Essay 
on Estates, chap. Fee*simple. 

As to Tenants of Base and Determinabh Fees. 

The like observations are applicable to the owners of estates of 
ihb description, with the exception, that, while the estate 
continues oeterminable, an estate derived out of this *deter« [*378] 
minable estate wiU be subject to the sanie collateral deter* 
minatiop. 

The rule in this instance also is eessatUe statu primitkoj ^c. Bqt 
whan the estate shall no longer be determinable then tbe estates 
derived out of this fee will, as far as respects such determinable 
quality, beccme absolute. 

These observations are equally applicable to the tenants of those 
oetatea in fee, whiob are subject to a condition, msUatis mutandis, 
mere^ substituting the word defeasible, as more appropriate than 
the term determinable. 



•Ss to Tenants of ConditUmal Fees. 

I 

Thsse tenants are to be distinguished firom tbe tenants of estates 
in fee, subject to a condition. The law applicable to these condi- 
tional fees does not seem to be precisely defined. 

Aa against himself and his heirs, the alienation of the tenant of 
this estate will be good even before issue bad. 

But according to the more prevailing authorities, the tenant of a 
conditional fee cannot alien so as to defeat the condition of the 
donor, unless he have issue before or after the alienatioB. 

On this subject, a detailed discussion will be found in the chapter 
on conditional (eea in the Essay on the Q^antity of Estates. 

At this day there cannot be a conditional fee in any 
property except copyhold lands, not ^admitting of entails ; [*S79] 
and in such hereditaments as are of a personal nature, and 
not cbaq^d upon or issuing out of red estate. Of tUs description 
are annmties not being rent-chaiges ; annuities chargeable on the 
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post-office duty, and the like amraities^ are examples. Eatl Sk^crd 
T. BfiOdey, 2 Ves. 171. 

Lord Hardwkke seems to have been surprised into a mistake, 
when he supposed that there could not have be^n any remainder at 
the common law after a gift to a man and the heirs of his body. 

^8 to TemnU tti TaU. 



•i« 



This is a copious head, and of the first importance in the deduc- 
tion of titles. A title is more likely to be defective, from some 
cause connected with estates tail, than for any other reasons, and 
indeed for all causes whatever. 

The power of alienation for tenant in tail may be considered. 

1st, With reference to himself. 

Sdly, With reference to his issue. 

Sdly, With reference to those in revernon or remainder, and 
persons having interests by executory devise. 

4thly, In reference to estoppels. 

And it will be proper to sum up the different effects of deeds^ 
fines, recoveries, dbeantmuances^ and warranties by tenant in ta3. 
All alienations, and all charges by a tenant in tail, will 
[*S80] be good against himself, ^exactly in ihe same manner, ex- 
cept as to the extent and degree of interest, as if he were 
seised in fee-simple ; and if he should acquire the fee-simple by 
meiins of his estate tail, then as if he had, really and in truth, been 
seised in fee-simple. 

For many purposes he is to be considered as tenant in fee-simple; 
since he may acquire that estate by suffering a common recovery ; 
alone when he has the fireehold ; and when the freehold is in any 
other person, then with the concurrence of the person in whom 
the freehold is vested. 

The right, however, of suffering a common recovery, is a privi- 
]q;e personal to the tenant in tat, or to the person on whom the 
right of entail shall for the time being have devolved as heir to the 
entail) or the person on whom the entail if existing would have 
devolved. 

For all the purposes of the following observations, the issue in 
taSiy when they become the heirs in tail, are to be considered in the 
same predicament, and as having the same powers as tenants in tul. 

A lease, or grant by tenant in tail, will bind himself, and will 
continue in force till avoided, when it is voidable by the entry, or 
action of the issue, or till the determination of the estate tdl out 
of which it is derived. 

Some conveyances, as feoffments, fines, and also releases or 
confirmations with warranty, by tenants in tail, create a discon- 
tinuance. 
[*381] Other assurances operate as conveyances, '^and pass 
merely an estate or interest, derived out of the estate of 
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tcatnt in tail ; and consequently are determinable, and will deter- 
nioe when that estate shall have filled the measure of its duration. 

A common recoTery, when it is duly suffered, is rather a convey- 
ance by tenant in tail, than a discontinuance ; and yet it is gene^^ 
rally treated as a discontinuance. 

A recof ery operates, in a proper sense, as a discontinuance only 
when it passes a fee*simple, without barring the issue, or, as a con* 
sequence, the rcTcrsion or remainder ; as in the instance of a re* 
covery, in which there is not any voucher over by the tenant 
in tail. 

When a discontinuance is made, the fee-simple passes, and can- 
not be restored without action, or remitter. 

When a conveyance is made, the estate will be good against a 
tenant in tail, but (unless the issue shall be barred,) by the original 
or by some subsequent assurance, will be voidable by them ; and 
unless the persons in reversion or remainder shall in like manner be 
barred, the c<mveyance will be actually void against them, under 
the rule eesamte stahnprmUivOf &c. 

But when a discontinuance is effected, the estate of tenant in 
tail, and of those who had the reversion or remainder, will be 
tamed into a right of action ; and while the discontinuance remains 
in force, the new estate will subsist until avoided by the action ot 
the issue in tail, or of the persons in reversion or remain- 
der; *or until the renmiter of the issue in tail, or of the [*S82] 
persons in reversion or remainder, or the determination of 
the discontinuance. 

An estate granted by a tenant in tail may at different times have 
different qualities, partaking of the qualities of the estate out of 
which it is derived. 

For example, if ^, being tenant in tail, lease for 1,000 years, A 
will have an estate for that term, determinable when the estate tail 
diaJI cseaae. 

When therefore this tenant in tail dies without issue inherita- 
ble onder the entail, and without having barred the estate tail, tiie 
teroa will determine. It will determine, because by the failure of 
the iMue inheritable to the estate tail there is an end to the owner- 
ship under the estate tail. 

This is equally true of a conveyance in fee by tenant in tail, 
either by grant, lease and release, bargain and sale, or covenant to 
stand seized to uses. 

All such conveyances are also voidable by the issue in tail, unless 
their right of succession shall be barred. 

But if the issue should be barred by a fine with poclamations, 
or bound by a warranty, or by a common recovery, the conveyance 
will be good as against the issue ; and after a common recovery 
shall be duly suffered, the conveyance will be good against the issue 
in tail, and those in reversion and remainder. 

Thus an estate, which originally was voidable, *may be- [*S83] 

Vol-. I.— B b 
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come indefeasible ; and an estate which originally was determinable^ 
may eventually become absolute. 

It may also, by means of a fine with proclamations, become valid 
against the heirs in tail. It may afterwards, by means of a common 
recovery, become effectual against those in remsunder and reverdoB. 

Formerly the alienation of tenant in tail by grant, &c. was con- 
sidered as good only daring his life. In short, the interest which 
passed by his conveyance was considered as determinable on his 
death, so that it would then ipso facto determine* 

The language of that excellent text writer, Litt. & 612, is» 

*< Also, if tenant in tail grant his land to another for term of the 
life of the said tenant in tail, and deliver to him seisin, &c. ; and 
a^r by his deed he releaseth to the tenant and to his heirs all the 
right wUch he hath in the 9ame land, in this case the estate of the 
tenant of the land is not enlarged by force of such release ; for 
that when the tenant had the estate in the land for term of the life 
of the tenant in tail, he had then all the right which tenant in tail 
could rightfully grant or release ; so as by this release no right 
passeth, inasmuch as his right was gone before.'' 
And in §613; . 

. <* Also, if tenant in tail by his deed grant to another all his estate 
which he hath in the tenements to him entailed, to have 
[*Sd4] and to hold *all his estate to the other and to his heirs for 
ever, and deliver to him seisin accordingly ; in this case. 
the tenant to whom the alienation was made hath no other estate 
but for term of the life of tenant in tail. And so it. may be well 
proved that tenant in tail cannot grant nor alien, nor make any 
rightful estate of freehold to another person, but for term of his own 
life only.*' 

And in § 660 ; 

<< In the same manner it is where tenant in tail grant all his estate 
to another ; in this case the grantee has no estate but for term of 
life of the tenant in tail ; and the reversion of the tail is not in the 
tenant in tail, because he hath granted all his estate, and his rights 
&c. And if the tenant to whom the grant was made, make waste, 
the tenant in tail shall not have a writ of waste, for that no rever- 
sion is in him. But the reversion and inheritance of the tail, during 
the .life of the tenant in tail, is in abeiance, that is to say, only ia the 
remembrance, consideration, and intelligence of the law." 

Lord Coke adopted rather than dissented from this doctrine. 

But in Seymour's case, 10 Rep. it was determined that a bar- 
gainee of a tenant in tail had an estate of whi<sh his wife might have 
dower; consequently the bargainee must have had an estate of 
inheritance, and not merely an estate for the life of the fenant 
in tail. 

But even the report of Seymout^s case is calculated to 
[*S85] mislead, since it treats the ^bargainee as having had an 
estate descendible to his heirs, determinable by the death of 
tenant in tail 
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The language of the report ]ed to the mistake in Tooke v. Glaas^ 
tocky 1 Saund. 250, in which the court held, that the bargainee of 
tenant in tail has merely an estate pur auter vie, and that the heirs 
were to take as special occupants ; so that at that period, tiz. before 
the law was altered by the statute of Frauds and Perjuries, 29 Car. 
II. c. S, the bargainee had not any devisable estate. 

But in Machel v. Clarke^ 2 Lord Raymond, 778, (a case de-* 
serving particular attention, as elucidating the law on this point, 
with all its numerous distinctions,) Lord Holt declared the law on 
this subject ; and it was finally settled that the bargainee of tenant 
in tail has an estate of inheritance, which will continue as long as 
the estate-tail shall continue, or till it shall be avoided by those who 
have a right to avoid the same. Butler's Co. Litt. 331. 

The material observations of Lord Holt, and the distinctions 
which he took, were, that though there are many authorities in the 
point, yet the reason given in the reports of them is not clear, and 
therefore he would give at lai^e the reason of his present opinion ; 
and he observed, ** it has been made a question, if tenant in tail 
** bargains and sells, or leases and releases, or covenants to stand 
« seised of the lands entailed to another in fee, whether the estate 
<* conveyed by the said conveyances determines by the 
<' death of the tenant in tail, or whether it ^continues [*S86] 
<* until the actual entry of the issue in tail." And be held 
that such estate continues*tinlti the actual entry of the issue in tail, 
for these reasons ; 

** Ist, Because tenant in tail himself has an estate of inheritance 
in him ; and before the statute de donia, Westm. 2, IS Edw. L c. 
1» it was held, that such estate was a fee-simple conditional; then 
the statute made no alteration as to the tenant in tail himself, but 
only makes provision, that the issue in tail shall not be disinherited 
by the alienation of his ancestors ; and by Coke Litt. 18 a. it ap- 
pears that a base fee may be created out of an estate-tail ; where 
it is said, that if a gift in tail be made to a villein, and the lord enters, 
he bath a base fee. Then if a base fee may be created out of an 
estate-tail, there is great reason that the bargainee, &c. of tenant 
in tail should have it. 

** Sdly, The tenant in tail has the whole estate in him ; and there- 
fore there is no reason why he cannot devest himself of it by grant, 
bargain and sale, &c. since the power of disposition is incident to 
the property of every one. 

<< Sdly, It is no prejudice to the issue in tail, and therefore no 
breach of the statute de danis. Indeed there are strong words in 
the act for restraining alienations to the prejudice, of the issue in 
tail, where it says, quod finis ipso jure sit nulluSf &c. ; yet the con* 
stniction of the said words hath always been that the entry of the 
issue IS tolled by such fine, and he is driven to his forme- 
don; therefore, if an act which drives *the issue in tail to [^387] 
his forraedon will not be a breach of the statute, much less 
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wiD it be a breach of the statute to drive the issue in tail to enter, to 
aroid a bargain and sale by his ancestor. 

<<As to authorities, 10 Co. 95, Seymaw^s case, is in point; 
where it is held, that the bargainee of tenant in tail has a descendi- 
ble estate, of which his wife shall be endowed ; and that a fine 
afterwards levied by tenant in tail barred the issue in tail, but did 
not enlarge the estate of the bargainee ; the estate-tail being before 
converted into a base fee by the bargain and sale. And if the fine 
there had enlarged the estate it would have created a discontintumcey 
and then the collateral warranty had been a bar to him in re- 
mainder. 

*< In 8 Coke 84, in the case of finet^ the case of litt sec. 61S, is 
put and considered ; and there it is held, that the words ought not 
to be literally undei-stood, but in another sense. The words of 
lAUletm are, [ JV*. B. the quotation is erroneous] * That if tenant 
in tail grants toium etcUum euum to /• £^. and his heirs, and makes a 
livery of seisin to /. S. yet the estate of /. S. is determined by the 
death of the tenant in tail.^ But this ought to be understood, that 
it is no discontinuance, but will drive the issue in tail to enter to 
avoid it Tenant in tail of a rent or common grants it in fee, the 
g^nt does not determine by his death, but at the election 
[*388] *of the issue in tail ; and therefore, according to the case 
put in the case of fines, if a warranty be annexed to the 
grant, and the issue in tail brings a formedon, the warranty will bar 
him. Winch, 5. Tenant in tail bargains and selb his land to /. £f. 
in fee ; /• S. sells to the issue in tail, bemg of full age, then tenant 
in tail dies, and the question was, whether the issue in tail was re- 
mitted 1 and HohoTt held that he was ; HvUm and Wwrhwion held 
the contrary. But the question supposes that the estate of /. S. 
continued after the death of the tenant in tail. Bridgm. 92, ac- 
cord. If tenant in tail makes a lease for yean^ not warranted by 
SS Hen. YIII. c. 28, the issue in tail must enter to avoid it; and if 
he accepts rent become due aftervHirds, that will rnvke the lease 
good as to him, which could not be if the lease was actually deter- 
muied by the death of tenant in tail. In cases of exchange, the 
estates exchanged must be equal in quality ; and yet tenant in tail 
may exchange his lands with tenant in fee of other lands, and it 
will be a good exchange till it be avoided by the bsue in tsdl. 
Coke Litt. 51 a. And in the said case, the tenant in tail passes 
a fee by the word exchange, without livery of seisin, and it does 
not amount to a discontinuance. Coke Litt. SSS a. but it passes 
only a base fee ; and if the heir in tail will avoid it, he must wave 
the lands given in exchange; for if he occupies them he 
[*S89] will be bound for his *life. For, if he had not a -fee the 
exchange had not been good, because the estates had not 
been equal. 

" 2. Though tenant in tail, by bargain and sale, lease and release, 
or covenant to stand seised, may create a base fee, yet in this case 
[of Machtl V. Clarke,} the tenant in tail did not create a base fee 
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by his cofenant to stand seused, because an estale made by tenant in 
tiUj vhkk will no$ tak$ effect tOl after his deaths is wrid. If tenant in 
tail make a leeue jot years^ to commence after his deaths it is void in 
its creation." Dier, S79, pi. 7 : Cro. Ja. 455, Lady Griffin v. 
Stanhope. 

(Mjeetion. He has here made himself tenant for life. 

Jtnswer. That will not alter his estate, unless for the sake of the 
remainders; as, if tenant in fee covenants to stand seised to the 
use of himself for life, it b void; but a covenant to stand seised 
to the use of himself for life, remainder to /. S. ; or to the use 
0^ himself in lotl, will he good for the sake of the entail, or of the 
remainder. But here the remainder is ipso facto void^, and there- 
fore will not make the estate for Ufe good, which otherwise would 
be Toid abo. The reason why an estate made by tenant in tul, to 
commence after his death, is void, is, because then the issue 
has a *righl paramount^ performam doni There is express [*S90] 
authority in this case, 2 Coke, 52 ; Cro. Eliz. 279 ; YeU 
rert. £| ; Moor, 88S; 1 Leon. 110; 1 Anders. 291 ; 3 Leon. 
t91 ; Cro. Eliz. 895, Beddingficlfs case. Which last book seems 
to give the true reason, vix, because the estate there was to com* 
mence after the death of the tenant in tail : But an estate granted 
by tenant in tail, which must^ or which hy possibility may, commence in 
iiUUfeof the tenanl in taily is good. He said further, that the case 
of fines, (8 Coke, 84,) supported him in maintenance of this 0{^i«- 
nion against IMtleton ; ana Hob. 899, says that LUtkton was con* 
founded in himself when he held, that a grant of totus status suim 
by tenant in tail, put the tail in al>eyancc ; all the books agree that 
the inheritanee is out of the tenant in tail; and in the same place 
Hobart says that the law. abhors abeyance ; therefore the inheritance 
must be rather in the releasee than in abeyance. 
• Objection. 1 Saund. 260, Tooke v. Glasscock^ it is held, that if 
tenant in tail haigains and sells his land in fee, the bargainee has an 
estate hut for the life of tenant in tail; for a devise by him is ad« 
judged void, because tenant pur auter nie cannot devise by the sta- 
tute of Hen. YIII. of wills. 

jtnswer. The case of Toolce v. Glasscock is not law ; for there 
the tenant in tail, after the bargain and sale, and the death 
of the bargainee, levied a fine to a stranger ; and it is 
^iield there, that the fine enured to the benefit of the heir [*39 1 ] 
of the bargainee ; but that is impossible ; for if tenant in 
tail bargains and sells to L S. in lee, and thereby an estate pur auter 
vie only passes, viz. for the life of the tenant in tail, and that de* 
scends to the heir of the bargainee, but as special occupant, the 
fine levied to a stranger cannot change his estate pur auier vie into 
an estate of inheritance ; for there b no instance in the law, that a 
fine levied to a stranger can increase^ btU it may extinguish^ a right ; 
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iraa liadtod for hit Ufe. 



901 ON TITIiBS : 

therefore the case of Tooke v. OUuscock is contradictory in itself^ 
and hath no reason to support the resolution given. 

Upon the whole matter he held» 

** 1st, That if tenant in tail conveys the lands entailed by bai^^ 
and sale^ lease and release, or covenant to stand seised to the use 
of another in fee, and dies, a base fee passes by the conveyance, 
and the estate continues until it be avoided by tiie issue in. tail by 
entry. ^ 

** Sdly, That if tenant in tail covenants to stand seised to the 
use of the covenantee for life, remainder to L S, in fee, or to the 
use of /. S. for life, remainder to /. JV*. in fee, the remainder is 
good till avoided by the entry of the issue in tail ; althoii^h tenant 
in tail dies before the remainder takes effect, because the estate for 
life takes effect immediately, and the remainder might, by possibi- 
lity, have taken effect in the life of the tenant in tsol. 
[*392] *< Sdly, If tenant in tail leases and releases to */. S. in 
fee, to the use of himself for life, remainder to /. JV*. in 
fee after hb death; this remainder is good, though it is to commence 
after the death of the tenant in tail, because it arises out of the 
estate of the releasee, which estate would have been good till 
avoided by the entry of the issue in tail."* 

<< 4thly, That in this case, the estate being raised by the covenant 
to stand seised without transmutation of the possession, or any al- 
teration of the estate made, except the remainder, which is void, 
[it being a covenant by tenant in tail to stand seised to the use of 
himsdffor his own lifty with remainders over,] and therefore works 
no alteration of the estate-tail, the recovery was good, and docked 
the entail, and the new uses limited upon it well arose; and there- 
fore that the judgment of the Common Pleas ought to be affirmed." 

From the observations already offered to the reader, it will be 
collected, that an alienation by tenant in tail, though originaDy 
voidable, may eventually become absolute, either against his issue, 
or, according to the nature of the conveyance, against those in 
reversion or remainder. 

Thus, if tenant in tail make a lease or settlement, and afterwards 
levy a fine with proclamations, the lease or conveyance will 
become good as against his issue ; and if he suffer a 
[*39S] ^common recovery (and he may suffer a common reco- 
very if the freehold be in him as it was in the case of 
Goodright v. Mead ; Machd v. Clarke^ 2 Lord Raym. 778 ; S 
Burr. p. 1703 ; or if he obtain the concurrence of the freeholder,) 
the lease or settlement will become good against those in reversion 
or remainder. 

It is observable, however, that a common recovery of a tenant 
in tail will not be effectual against any persons in reversion or re- 
mainder, except those who claim under the estate out of which the 
entail itself was derived. 

^ The limitation would also be good, althouicfa no estate for life were limited. 
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To elacidate these observations ; suppose j9 to be tenant in- fee- 
simple, and to create an estate tail with divers remainders over, 
with or without leaving the reversion in the settler : as the tenant 
in tail has an estate derived ont of the fee-simple, his common re- 
covery will enlarge his estate into a fee-simple. 

Bat if the estate-tail had been .derived out of a determinable fee, 
or a fee subject to a condition, or out of an estate-tail, never 
'effectually barred, so as to enlai^e the original estate-tail into a fee- 
simple, a recovery by the owner of this derivative estate-tail wQl 
not, in right of such derivative estate-tail, have any other effect 
than to bar the reversion, or remainder in fee, of the person by 
whom the estate-tail was created, and oi all persons claiming 
under him. 

But even as against the issue of the donor, unless barred, the 
estate gained by such common recovery will be voidable 
in the same ^manner as the derivative estate-tail itself was [*S94] 
voidable. 

On this point, see Tracts on Alienations by Tenant in Tul, and 
vol. I. of PracHce of Canveyaneing. 

With this quali6cation, the operation of a common recovery by 
tenant in tail is to bar the estate-tail, and all conditions and colla- 
teral limitations annexed to that estate, and to enlarge the same 
into a fee-simple. 

The right, however, of suffering a common recovery is, as al- 
ready noticed, a privilege personal to the donee in tail, and his heir 
in tail, 'when heir. 

A recovery may be' suffered by a tenant in tail, either in posses- 
sion, reversion, or remainder ; and in each instance it will have the 
effect of converting the estate4ail into a fee-nmple, or ra^er into a 
fee commensurate with the estate of the person by whom the entail 
was created. 

It may even leave intermediate estates, namely, subsequent to 
the estate of freehold, and prior to the estate of Uie tenant in tail, 
by whom the recovery is suffered,. in the same condition as if no 
recovery had been suffered. 

And the fee acquired by such recovery may be barred by a re- 
covery afterwards suffered by the tenant of a prior estate-tail. 

And a recovery suffered by a person who has the r^ht of an 
esUUe'tail once vested, and which has been devested or discon- 
tinned; and, (according to the opinion now universally adopt- 
ed,) even by the heir in tail, after the estate-tail has 
*been barred by fine, or the heirs are bound by warranty, [*S95] 
will have the effect of completing the title as against the 
issae in tail, and all persons in reversion or remainder. An ample 
discussion on this point will be found in Fearne^s Post Works, p. 
442. 

But a person who has a contmgefU interest in taO, or an interest 
by way of entml in an executory state, as under an executory 
devise, or a springing or shifting use, cannot suffer a common re- 
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OOT0I7 with effeoti so as to bar either the iisiie in tail^ <Mr ihogt in 
remainder or rererabn. 

Nor will a recovery by the heir apparent, or a preaomptive heir 
wiihin the line of entail, or by the jperson who may afterwatda 
become the heir in tail, have any effect by means of a oommon 
reooyery, to bar the issue in tail, or the reyersioner or remainder- 
man. 

Nor can the bargainee or feofiee, or other assignee of a tenant in 
tail) bar the estate-tail, or the reyersion or remunder, by snfining 
a common recovery. 

Nor will the recovery of a grantee of the crown, having the 
ownership under an estate*tail, by reason of forfeiture for treason, 
bar the reversion or remainder expectant on the estate-tail. 

To these general observations there is an exception under the 

bankrupt laws ; for a bargain and sale by commissioaerB of banbi 

nipt» enrolled within six lunar months, wiU have precisely the same 

effect on the estate-tail, remunders or reveraons, as a fine 

[*S96] levied, or ^recovery suffered by tenant in tail would have 

had. 

It fdlows, that when tenant in tail has only an estate-tul in rever- 
sion or remainder, after an estate of freehdd, a bargain and sale 
will have the like effect only as a fine. 

That the baif ain and sale of the commissioners may enlarge the 
estate-tail into a fee-simple, the tenant in tail must not oidy have 
an estate-tail ; he must also have the immediate fireefacdd, ri&er 
distinct from or as part of his estate-tail. 

It is agreed, that when the bankrupt has the immi^iatfi fineeboU, 
and also a remote remainder or reversion in tvl, then, as he migfaflt 
have suffered an effectual recovery, a bargain bdA sale by the oob»- 
missioners will have the ^ect of a common recovery. 

So if the bargain and sale be deferred until the estate of the bank- 
rapt confer a right to the immediate freehold, no doubt is eater- 
tfomd respecting the operation of the bargain and sale to pass the 
entire fee-simple, as a recovery suffinred at that time woidd have 
done. 

But if a bargain and sale be made, and it operate as a fine, doubts 
are entertained whether a subsequent bargain and sale, when die 
tenant in tail might have suffered a recovery with effect will have 
the operation of a recovery. 

The point also, whether a bargain and sale, under a joint eom- 
missbn against the father, tenaot for life, with remainder 
[*^897] to the son in tail, *will have the effect of a common reco- 
very, is now [1818] depending for decision. 

These several points are more fully discussed in a former page. 

It is also to be observed, that a recovery suffered by tenant ia 
tail will not bar any leases, charges, or encumbrances affecting llie 
estate-tail itself. (Owert ease, I Rep. 66 a.) It will however 
bar all conditions and collateral limitations annexed to the estate- 



UNDER 'fEKANTS IN TAIL. 397 

tai)» and all charges which partake of the nature of collateral limita* 
tions, and also all charges derived out of the reversion or remainder. 

To dbtinguish, with accuracy, such chaises as may be, from those 
which may not be, so barred, is extremely difficult. 

On this head the followmg observations may be useful : 

lat, When a gift is to td, and the heirs of his body tenants of the 
manor of Dak; or. 

To A and the hehrs of his 6ody, while a tree shall stand ; or. 

To a man and the hehrs of his body^ provided and upon condition that 
he 9haU marry a woman of a particular name^ or a particular woman; 
or, 

To a man and the heirs of his body^ wUh a condUioned limiUiHiim to 
shift the estate^ unless he take the name or bear the arms of the testator ; 
in all these and the like instances a recovery duly suffered by the 
tenant in tail will bar the condition or collateral limitation. 
Sec Benson *v. Hodson, 1 Mod. 108 ; Page v. Haywardy [*898] 
2 Salk. 570 ; Driver v. Edgar^ Cowp. 379 ; Gulliver v. 
^shby, 4 Burr. 1929. 

The cases which afford a doubt are of this description ; viz. they 
give rise to a question, whether there is a charge affecting the estate- 
tail» or whether the charge is collateral or subsequent to the estate- 
tail. 

The recovery is an acknowledged bar to the chai^, when it is 
subsequent to the estate^tail, or collateral to it ; while the charge, 
if it encumbers the estate-tail, will remain, notwithstanding tilie 
recovery. 

Some, cases which invite the discussion of this point, are so nicely 
balanced, that in the absence of decision it is impossible to state the 
application of the law to these cases. 

An instance of doubtful solution may be exemplified by a gift to 
J3. for his life, with remainder to such of his children as he shall 
appoint, and in default of appointment to his first and other sons in 
tail. 

It is agreed that the estate-tail becomes vested, and that it remains 
subject to the power of appointment till that power is exercised. 

The difficulty is to decide whether the power, and the estates to 
arise under the exercise of the power, are a charge on the estate- 
tail, or whether the power is subsequent and collateral to the estate- 
tail. 

Hence the difficulty in deciding on the effect *of a re- [^^399] 
covery by tenant in tail, as against the power. 

The point depends on the question, whether the power is collate- 
ral to the estate-tail, and in some degree subsequent to it ; or whether 
it M a charge on the estate-tail itself, and concurrent with the same ; 
or, in other words, runs with the estate-tail ; and though it is agreed 
tiiat a recovery will bar all remainders and reversions dependant 
<m an estate-tail; CapeVs case, 1 Rep. 61, b ; Cholndey^s case, 2 
Rep. 52 ; and all conditions subsequent, and collateral limitations 
annexed to the same, yet as it has been shown, it will not bar any 
Vol. I.— C c 
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estate prior to or derived out of the estate-tail, or any chzrge affect- 
ing that estate. 

Now, whether this power be of the former or of the latter descrip- 
tion is not quite settled ; and gentlemen, whose experience and in- 
formation cannot be tuo highly valued, differ on this question. 

Some class the power under the former description ; others refer 
it to the latter description. 

The gentlemen who support the former of these opinions contend, 
that the estate-tail is vested, subject only to be devested by an exer- 
cise of the power : they therefore conclude that tht^ power is sub^ 
sequent, and collateral to the estate-tail, and not a charge on that 
estate. They further uif e, that this, if a charge, is no otherwise a 
charge than any other limitation which is to defeat the 
[#400] estate-'^tail, or than any condition which is annexed to the 
estate-tail ; and there is so much legal reasoning in these 
arguments, that they are unquestionably entitled to considerable 
weight ; but the Profession are not generally convinced by this 
reasoning ; and many gentlemen still contend, that the court would 
treat the power as a charge on the ownership of the estate-tail as a 
charge or power which runs with the estate ; see Ambl. SS8 ; 
Cap^s case, 1 Rep. 66 a ; so as to place it beyond the power of 
the tenant in tail to bar the same. 

Indeed, the more prevailing opinion now is, that the estate-tail 
is chained with the power, and with the estates to arise under the 
execution of the power ; and that the power while in fieri cannot 
be barred by the recovery of the owner of the estate-tail. Estates 
arising under the execution of the power would certainly have 
priority over the estate-tail, or be substituted for it ; but that argu- 
ment is not conclusive. 

The right of taking under the power may be released, or may be 
barred by the fine of the persons who are the objects of the power. 

From Pells v. Brown^ Cro. Jac. 590, it is sometimes inferred that 
. no estate which is to commence by executory devise can be barred 
by common recovery. 

The point of that case is only, that tenant in fee subject to aa 
executory devise cannot bar the executory devise by a common 

recovery, or by any other means. 
[*401] '"^An estate t^il may be subject to an executory devise, as 
in the instance of a gift to A and the heirs of his body ; and 
if, without providing for the failure of his issue, he should depart this 
life under the age oi twenty-five years, then his estate to cease, and 
the lands to remain to B and the heirs of his body, or to B for years, 
for life, or in fee. A recovery suffered by A while tenant in tail, 
viz, before twenty-five, would bar the executory devise, so as to 
complete the title, although he should not attain twenty-five ; for, 
as already noticed, it is a principle, that the recovery of a tenant 
in tail will bar all conditions and collateral limitations annexed fo 
his estate tail ; and these interests, by executory devise, are of that 
description. 
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In short, all conditional limitations in wills, which are to take 
effect in derogation or in abridgment of a prior estate tail, are either 
executory devises, or, if there be a devise to uses, (for such uses, 
are, precisely for this purpose, of the same description,) shifting 
uses. 

In Diivtr v. Edgar, Cowp. 579, it was argued, that there could 
not be any executory devise after an estate tail. This proposition 
however, is not warranted by principle, and it is contrary to the 
decision in Stevens v. StevenSy Cas. T. Talb. 228. 

In short, every limitation in a will giving a future interest, which 
cannot operate as a remainder, and etill is effectual, must 
of ^necessity be supported under the doctrine of executory [*402] 
devises, or future springing uses, or shifting uses. 

That a recovery may be effectual as a bar, to the extent and in 
the manner which has been assumed, there must be, 
1st, A good tenant to the prscipe or writ of entry : 
2dly, The tenant in tail must vouch over the common vouchee : 
3dly, In s^me cases he himself must be vouched : 
And in investigating titles by means of abstracts, care must be 
taken that all these circumstances concur, before a title derived 
from tenant in tail is considered as a good title to the fee-simple. 

Piggott and OnAse on Recoveries ; C<myns'*s Digest, title Estates ; 
and the 1st volume of the Practice of Conveyancing, chap. 1, will 
afford an the information necessary for understanding the general 
outline of this highly useful, and at the same time intricate, head of 
the law. 

•^5 to Fines, 

That a fine by tenant in tail may be good as agamst his issue, it 
must be with proclamaUcns, 

The fine or a donee in tail with proclamations will bar his issue, 
whether he has an actual and vested estate taU, so that he 
is seised of *the same, or he has a contingent, future, or [*40S] 
executory interest in tail. 

And even a fine by the issue in tail, in the life-time of the ances- 
tor, will extinguish the estate tail quoad the person levying the fine, 
and all the descendants ; being the issue in tail of that person. 

And if the entail devolve on him, or any of his issue, the fine will 
bar all the issue in tail, claiming under the gift in tail, although they 
are collateral to the person by whom the fine was levied. jiPWiU 
Uams^s case. Hob. 3SS. OranPs case, 10 Rep. 50 a. Oolds. 107. 

But if an heir in tail who levies a fine, die, and his descendants 
fail, before the entail descend on him, or on his issue, a fine levied 
under these circumstances will not bar any of the collateral issue. 

For example : If w2 be tenant in tail, and has issue B, Cand X>, 
and B in the life-time of his father levy a fine with proclamations, 
this fine will bar £,.and all his issue. It will even bar all the heirs 
in tail, even C and jD, and their issue, provided B, or any of his de- 
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scendants iuheritable under the estate tail, shall be living at the 
death of w2. 

But if B should die, and his descendants inheritable under the 

entail should fail in the life*time of .^ then the fine of JK will not 

have any effect as against C and i>, and their issue ; for 

["^404] in the latter case they are not "^either parties or privies to 

By by whom the fine is levied* 

But in the former case, since the right of entail devolired on hi& 
descendants, £ or his issue must be named in deriving a title to the 
estate tail ; and this makes C and i>, and their issue, privy to B or 
his issue, and brings them within the influence and operation of the 
statutes of 4 Hen. VII. c. 24, and 32 Hen. VllL c. S6. 

Although the entail be extinguished by a fine levied under these 
circumstances, the estate in the lands may descend to the issue as 
general heirs. Baker v. WilUSf Cro. Car. 476. But it will de- 
scend as a determinable fee ; not as an estate tail ; so that the com- 
mon-law heir will take in exclusion of the special heir. 

And a common recovery suffered by the heir in tail, when he has 
fulfilled in his person the character of heir under the entsdl, would 
bar the remainders and reversions expectant on the estate tail. 

These points are extremely nice, and were considered in jB^ati* 
mMU*8 case, 9 Rep. 138, and were considered in Baker v. fVilUs, 
Cro. Gar. 476. 

But an estate tail thus extinguished may be revived b; confirma* 
tion, or rather a new estate tail created. 

And it should seem (for no decision warranting the con- 
["^405] elusion has been found,) that if .d, *being tenant in tail, 
convey to B and his heirs, and B were to reconvey to A 
and the heirs of his body,, this would be the old and not a new 
estate tail. It would have been otherwise if there had been a die* 
carUinuance. 

Under less favourable circumstances the point was examined ; 
and Lord Chief Justice Hobart was of opinion there was a remitter; 
and Hutton and Warburton were of a contrary opinion. See 
Winch, 5 ; 2 Lord Raymond, 780 ; mproy p. 388. 

A fine levied by a person who has a contingent or executory in- 
terest in tail, or merely a right to an estate tail, will have the effect 
to extinguish the entail ; so that no interest could exist under that 
entail, except the fine import to be a grant for years only; and in 
that case it will, during the term of years, bind the estate tail when 
vested, and the issue by estoppel. 

Such estoppel operates, in some degree, in like manner as the 
common-law estoppel. 

And such extinguishment partakes of the nature of the common- 
law extinguishment of rights and titles ; and is an estoppel against 
all persons claiming under the entail, through or under the person 
levying the fine. 

It differs materially from a fine levied by the is^e in tail, in the 
life?time of the ancestor. A fine so levied has merely the effect 
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quoad the nrae, to take from the estate the inheritable *aiid [*406] 
other collateral qualities annexed to it as an estate tail. 

It has already been observed, that deeds of mere g^nt pass an 
estate which is voidable by the issue, but not actually void, Machel 
V. Garke^ 2 Lord Raym. 778, with the exception of a covenant by 
a tenant io tail to stand seised to the use of himself^ for his own life, 
with remainders over ; or to uses, to commence after his death. 
Ibid*. and BedmgfUUPs case, Cro. Eliz. 895; or a lease to com- 
mence after his death. Lady Griffinv. Stanhope^ Cro. Jac. 455; so 
that the title of the issue commences before any seism can arise 
under the uses, or any estate can. vest under the lease. Machel r. 
Clarke, 2 Lord Raym. 778; BedmgfiekPs case, Cro. Eliz. 895. 
. In the excepted cases, the title of the issue will be preferred 
under that principle of law which avoids circuity of action, or other 
remedy. 

It is observable also, that the contract of the tenant in tail, either 
for the sale of the lands, or to charge the same with any encum- 
brance,. Ross V. Ross, 1 Ch. Cas. 171 ; Herbert v. Freamy 2 £q. 
Abr. 28, pL S4, will not be enforced specifically against his issue, 
though it is. a contract which was binding on the tenant in taiU and 
weald have bound the common«-law heir, if the ancestor had been 
seised in fee-simple. 

But in some cases, a decree in equity, (1 FonbL 292, note to 
Bacon* s Abridg. Agreements, A.), partakes of the nature 
of a ^judgment ; and if pronounced against tenant in tail, [*407} 
will bind him and his issue, and a decree against the first 
tenant in tail, upon an aieerse tUU, or in ordinary suits, to whieh the 
tenant in tail is a party, will bind the tenant in tail, and his issue,, 
and all persons in reversion or remainder. Reynoldson v* Perldn, 
Ambler, 564. This ia analogous to the rule of law, that a tenant 
in taU may join the ndse in a writ of right. In short, in all adverse 
actions in the realty, he supports the rights and interests which 
relate to the inheritance, and defends for those in reversion or re- 
mainder, as well as for the interest of himself and of his issue. 

It remains to be observed, that tenant in tail may exchange with 
tenant in fee-simple, Machel v. Clarke^ 2 Lord Raym. 778, subject 
however to the right of the issue in tail to avoid the exchange. 

The exchange is voidable only, and not void, as against the issue ; 
but such exchange will be actually void against those in reversion 
or remainder, except it be made by some act which creates a dis- 
continuance, or they are barred by a common recovery. 

Tenant in tail, as such, has no devisable estate, nor can the estate 
of tenant in tail merge while in his tenancy ; and it retains the qua- 
lities of an estate tail. Wiscofs case, 2 Rep. 60 b. 

But in the tenancy of every other person, or even in 
the tenancy of the donee or heir in tail, ^after the qualities [*408] 
of the estate tail are destroyed, this estate may, like all 
other particular estates, merge. 
. Though the contrary may be inferred from some books, it should 
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seem that tenant in tail may qw>ad himselfi and quoad his is^ue, sub* 
ject to the right of entry by the issue, nurender his estate. 

The charges of a tenant in tail, as annuities and judgments and 
crown debts, are good against himself. But annuities, or judg- 
ments, or other like encumbrance, will not, by the 'rules of the 
common law, be binding against the issue claiming under the entaiL 

But by the statute 33 Hen. VIII. c. 39, sec. 75, the lands of 
tenant in tail are charged with paj'ment of debts due to the king, 
by record or special contract. 

And by the bankrupt laws, the commissioners may, by the means 
already mentioned, bar the entail. 

In respect to grants by tenants in tail, and also by tenants for 
life, it is a rule not to construe them to 0[)erate wrongfully, when 
by a reasonable interpretation they may ofierate rightfully. 

Therefore if tenant in tail, or for life, grant by deed to another, 
even by livery of seisin, without any words marking the duration of 
the estate, although in an ordinary case, 1 Inst 43 a. the 
[*409] grantee would be entitled to hold for his own *life, yet to 
avoid a wrong, and because the law prefers a less estate by 
right to a lai^er estate by wrong, the grantee will be deemed te- 
nant for the life of the tenant in tail, or of the tenant for life. In 
the case of a tenant for life, it is even more advantageous to haye 
an estate for the life of the grantor than of the grantee ; unce, if the 
grant enured to the grantee for his own life, a reversion would be 
left in the grantor, and the estate of the grantee would be deter- 
minable, as well by his own death as by the death of the grantor, 
whichever of the events should first happen. Essay on the Quoti- 
tUy of EstatSy chap. Life, p. 434. 

The rule, expressio facU cessare tacUum, will of course decide the 
construction, when there are express words of limitation defining 
the quantity of estate which is granted. 

•Ss to Warranties. 

Warranties are distinguished into, 

1, Lineal : 

2, Collateral: 

3, Commencing by disseisin. 

Warranty commencing by disseisin may be disposed of by the ob- 
servation, that a warranty so created is a fraud ; and though woTr 
ranH/es are fa/vouredy while estoppeh are odious inlatOy yet a warranty 
commencing with a disseisin, (a wrong) or annexed to an estate 

gained by disseisin, abatement, or intrusion, with an intent 
[*410] to create *the warranty, is of no avail to bar persons injured 

by the disseisin. 
But though an estate be turned to a right by disseisin, yet a war- 
ranty annexed to that estate on an alienation, or on a release, or 
confirmation of title by any other person than him who committed 
the disseisin ; or even bv the disseisor, if the disseisin was withoa 
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an intention to create the warranty, will be free from the object of 
being a warranty commencing by disseidn. Litt. § 697. 

And as between the parties and their heirs, the warranty is good, 
1 Inst. 367 a. though it would not be of avail against those who are 
injured by the disseisin. 

Lineal Warraniy is when the warranty devolves, and the right 
descends, from the same person and on the same person ; so that 
the party has the right as heir, and is also the heir within the scope 
of the warranty. The warranty may descend on the lineal or coU 
lateral heir, viz. $on or nephew^ who by possibility might have claimed 
the land as heir, from the person who made the warranty. 1 Inst. 
870 a. 

•S eoUaUral warranty is a warranty collateral to the title to the 
land, I Inst. S70 a ; and is, when the party has a right to the land, 
in some other character, or under some other circumstances than 
those in wUch the warranty devolves on faim ; for instance, A tenant 
in tail discontinues, leaving B his heir, and also his issue in 
tail ; in this instance, the warranty is lineal, because *the [*411] 
lien of the warranty, and the title, come through the same 
ancestor, in the same line of descent. 

Thus, if an elder brother, tenant in tail, discontinue with warranty, 
and die, leaving his brother his general heir, and also the heir in tail, 
the warranty is lineal, because the right arises in the same line as the 
lien or obligation of the Warranty descended. 

But if a discontinuance be made by j2, tenant in tail male, with 
warranty, and he die, leaving £, a daughter, or his brother, his heir, 
and such daughter or brother is entitled to the land under a rematn' 
der as a purchaser ; or by descent from a different ancestor; .in this 
case the warranty is collateral, because the lien of the warranty, and 
the title to the lands, ^re derived in different Unes. So if a son be 
disseised by his father, and the father alien with warranty, and die, 
leaving the son his heir, this is a collateral warranty. Litt. § 704. 

In short, no warranty is lineal unless the party who is the heir is 
to take after, and by descent, or quari by descent, from the person 
who created the warranty ; so that at the same time that he is heir 
to the land, he is heir to, that is, bound by, the warranty, and must 
name the person creating the warranty in making out his pedigree, 
Litt. § 706, and in deducing a title to the land. 

Litt. § 705, gives the reason and the description of colla- 
teral warranty, in application to the ^example in § 704, of a [*412] 
disseisin by a father of his son, and alienation with warranty 
by the father, and a descent of the warranty on the son, in these terms, 
<< Because if no such deed with warranty had been made, the son in 
*' no manner could convey the title which he has to the tenements 
** from his father unto him, inasmuch as his father had no estate or 
" right in the lands ;** and he conchides, " Wherefore such warranty 
** is called collateral warranty, inasmuch as he who maketh the war- 
** ranty is collateral to the title of the tenements ; and this is as much 
" as to say, as he to whom the warranty descendeth could not con- 



412 ON TITLES : 

«< vey to him the title which he hath in the tenetneiitiB by bim that 
<< made the warranty, in case that no such warranty were made.'* 

And a warranty fnay be coUaieralf although the blo&d he Uneal ; 
and the wxrranty may bettnealy aUeit the blood be coUaterA 1 Inst S76. 

Thus Littkton in 716, observeth, 

** Also, if a man hath issue, three dons, and giveth land to the 
eldest son, to have and to hoM to him and his heirs of his foody be* 
gotten, and for default of such issue the remiWMler to the middle sob, 
to. him and to the hefars of his body begotten, and for defimltof such 
issue of the middle son, the remainder to the youngest son, and to 
the bars of his body begotten ; in this case, if the eldest discontinue 
the tail in fee, and bind him and hb heirs to warranty, 
[*413] and dieth without issue, this is a collateral ^warranty to the 
middle son, and shall be a bar to demand the same land 
by force of the remainder ; for that the remainder is his title, and 
his elder brother is collateral to this title, which commenoetfa by 
force of the remainder. In the same manner it is, if the middle son 
hath the same land by force of the remainder ; because his eldest 
brother made no discontinuance, but died without issue of his body ; 
and after the middle made a discontinuance, with warranty, &c. and 
dielfa without issue, this is a collateral warranty to the youngest son. 
And also, in this case, if any of the said sons be dissebed, and the father 
that made the gift, &c. releaseth to the disseisor all his right, with 
warranty, this is a collateral warranty to that son upon' whom the 
warranty descendeth, Catwa qua supra.'^ 

The learning of warranty, emphatically dfenommated a curious ami 
eumitig loammgf I Inst. 366 a. is collected and well arranged in 
Sheppard^s Touchstone ; Chief Baron Comyns^s Digest ; and Coke 
on IdttkUm. 

It should be read first in ComynsU Digest ; secondly, in ShepparJFs 
Touchstone ; thirdly, in Coke on LUt. ch. Warranty, with Mr. BuUev^s 
Annotations. 

The leading points are, 

1st, A warranty may be lineal as to one person^ and eoUateral as 

to mother person ; for instance, w2 is tenant in tail, with re- 

[*414] mainder to *J7, his brother in tail; he discontinues with 

warranty, and dies, leaving C his issue in tail, this warranty 

is lineal as to C, and collateral as to B. 

2dly, The same warranty may, as to the same person, be lineal 
as to one estate, and collateral as to another estate: aR, if ^^ be tenant 
in tail male, remainder to B his son, in tail general, and ^ dis- 
continue, leaving B his son, his heir at law, this warranty is lineal 
as to \B, in respect of bis estate in tail male, and collateral as to his 
estate in tail general. Therefore if B die without issue male, leaving 
C his daughter, his issue in tail, the warranty is collateral as to C 

3dly, The same warranty may be lineal as to ofi« meiety of the 
land, and collateral as to the other moiety. 

** As, if (Litt. § 710.) the tenant in tail hath issue two daughters, 
and dieth, and the elder entereth into the whole, and thereof maketh 
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a feoffinent' in fee with warranty, &c. ; and after the elder daughter 
dieth without issue ; in this case, the younger daughter is barred as 
to the one moiety, and as to the other moiety she is not barred. For 
as to the moiety which belongeth to the younger daughter, she is 
barred ; because, as to this part, she cannot convey the descent by 
means of her elder sister ; and therefore as to this moiety this is a 
collateral warranty. But as to the other moiety which 
*beloBgeth to her elder sister, the warranty is no bar to the [*415] 
younger sister, because she may convey her descent as to 
ttiat moiety which belongeth to her ^Ider sister, by the same elder 
sister ; so as to this moiety which belongeth to the elder sister, the 
warranty is lineal to the younger sister." 

If •A, being tenant in tail, discontinue with warranty, leaving 
three children. By C and D, the warranty is lineal to all the children, 
and will not bind the entail without assets. C, one of the children, 
releaaqs with warranty, and dies without issue ; on his death this 
warranty descends. It is collateral as to £, if heir lineal, as to Z>, 
if heir. If By not having assets from his father, claimed in^the life- 
time of C, there would be no impediment to his recovery, because 
at that time the warranty of C had not descended on him ; and the 
vrarranty of ad was lineal, and there were not any assets. 

If be claimed after the death of C, then as the collateral warranty 
had descended on him, the warranty would be an impediment to 
him, as the law would presume that he had had, ox would have, as« 
sets from ^ by descent. 

The like observation applies to the issue of B ; and if B die with- 
out iBsue, then D would be heir of C; and as to him the warranty 
of C would be lineal, and no bar without assets. Litt. sec. 708. 

4thly. A warranhf may be a bar atone timey and not at 
another time. This pomt is illustrated by *Utt. § 708 ; a ['^41 6] 
sectjon which also proves some of the propositions formerly 
advanced. That section is in these terms : << Also if tenant in tail 
*' hath issue three sons, and discontinue the tail in fee, and the mid« 
<^ die son release by his deed to the discontinuee, and bind him and his 
<< heirs to warranty, &c. ; and after the tenant in tail dieth, and the 
^ middle son dieth without issue ; now the eldest son is barred to 
^have any recovery by writ offormedoUy because the warranty of 
*^ the middle brother is collateral to him, inasmuch as he can by no 
*< means convey to him by force of the tail any descent by the mid- 
^^dle, and therefore this is a collateral warranty. But in this case, 
** if the eldest son die without issue, now the youngest brother may 
<< well have a writ of formedon m the descendery and shall recover 
** the same land, because the warranty of the middle is lineal to the 
^^yonngest brother ; for that it might be, that by possibility the mid- 
*< die might be seised by force of the tail after tlie death of his elder 
*' brother, and then the youngest brother might convey his title of 
<< descent by the middle brother." 
The material distinction at the common law between lineal and i 

VoT.. I.— D d 
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eoUateral warranty, was, that lineal warranty was binding wkh as^ 
sets, while collateral warranty w|ib binding with or without assets. 
But now, by the enactments of the statute of 4th and 5th 
[*417] Anne, c. 16, even collateral ^warranty is not binding with- 
out assets, except in the particular case of a wamofty by 
tenant in tail in possession, and consequently by a person who could 
bar the remiutider by suffering a common recovery. 

It is observable that a warranty does noi cotter otqf estate; it does 
not give any tUU; (I Inst. 372 a.) it is merely a protection to a 
title ; a shield or defence as, against those who arre bound by tiie 
warranty, while they are bound* No positive baor to the entail is 
created. In the pithy Iangu«^e of Lord Coke (1 Inst S72 a.) 
<^ it dpth not give a right, but bindeth only a right, so long as the 
<' saifte" [the obligation, it is apprehended] << contmueth.*' 

On these grounds it seems to follow, that a title iependukg sfi 
warraitthi is not a title etrktly marketable. 

Besides, if it should happen that the warranty should desoend on 
one person, and the r^ht under the entul on another person, the 
title under the entail might, ectteris paribui^ be enforced, sincse, 
when the action is brought, there does not exist any available de- 
fence, by force of the warranty, which can be pleaded by way of 
bar to the demand ; and in the nature of things it may happen that 
the warranty may descend on one person, and the right to the estate 
tail on another person ; for instance, if a person entitled under 
an estate tail should be attainted of felony or treasoi^ and die, 
leaving issue, the blood of his issue would be corrupted, 
[*418] *and the attainder and subsequent corrdption of the in- 
heritable blood, would, even as to lands not forfeited by 
the treason, interrupt the descent, and thus the issue might claim, 
under the estate tail, and consequently would be protected by tiie 
warranty from any bar; so that the warranty woold be extinct, 
although the right under the estate tail existed ; and hence, in cc»- 
tinuation of the passage which has been cited. Lord QAe observes, 
*< if the collateral warranty be determined, removed, or defeated, 
the right is revived." 

It may happen from other causes, as well as corruption of 
blood, that the warranty, though binding for a time, may cease to 
operate. 

It is also to be observed, that no warranty will be binding unless 
it be annexed to an estate which is previously discontiuued, or 
turned to a right of action, or unless a discontinuance be effected 
by the operation of the warranty. 

A warranty will not bind a mere right of entry ; consequently it 
will not bar a title under a tenn of years, or other chattel interest, 
1 Inst. 389 ; since the only remedy of a termor is by entry, and 
ejectment which assumes an entry. 

Nor will it bar a mere and naked titie by force of a condition, 
with a clause of re-entry, or of exchange, mortmain, consent to 
the ravisher, or the like, nor a writ of dower, thoujfh it be an ac- 
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tion. 1 Inst. S89. Lord Coke has assigned the reason of 

all the examples except the case *of dower, in these terms, [^419] 

«( because that for these no action doth lie ; and if no action 

can be brought, there can be neither voucher, writ of war^ 

rantia cariXj nor rebutter, and they continue in such plight and 

essence as they were by their original creation, and by no act caH 

be displaced or devested out of their original essence, and therefore 

cannot be bound by any warranty." And as to dower, the assigned 

reason is, << because her title of dower cannot be devested out of 

the original essence.'' 1 Inst. 389 a. 

So it is of a feoffment, cau8a mairmwm prmlocutiy Ibid. : and it 
may be added that the like rule applies to titles by devise, and in 
particular by an executory devise in derogation and abridgment of 
a prior fee. 

In one case dower was held to be barred by non-claim on a fine 
levied before the possession was adverse to the title of dower. Men* 
vUPs case, IS Rep. 19. 

AH these interests may be barred by non-claim on a fine with 
proclamations, levied after the possession is adverse. 

Of Estoppels. 

Even at the common law estoppels are odious, while warranties, 
as a species of assurance, are favoured. 

Estoppels do not give an estate ; they do not devest any 
interest; they merdy bind the *interest by conclusion, [*480] 
precluding the parties as hetween themselves from asserting 
or denying this state of title. 

In consequence of the statute de donis no estoppels of a donee 
or heir in tail will be binding on the succeeding heir in tail merely as 
estoppels. 

But the statutes of 4 Hen. Til. c. S4, and 3£ Hen. YIII. c. 36, 
gave to fines with proclamations, even when they were to operate 
by estoppel, a far more extensive operation than even the like es- 
toppels bad at the common law against general heirs.' 

Subject to this statutable exception to the prejudice of the issue, 
there seem to flow two distinct propositions ; 

1. AH assurances by or from a tenant in tail, though operative 
only by estoppel, will have the like operation and effect, as against 
Urn, as they would have had against him if they had proceeded 
from a tenant in fee-simple ; for he himself is in the same condi- 
tion since the statute de donis, as if that statute had not passed. 

2. No estoppel by or against a tenant in tail, or an heir of entail, 
will have any effect as agamst the next successor in tail. 

Between estoppel and evidence there seems to be a wide 
difference ; since acts which are to operate by way of evidence, are 
quite dbtinct from acts which are to operate by way of estoppel. 

♦Estoppels are received as conclusive, and preclude the [*481] 
investigation of the real merits of the title ; while evidence 
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is merely the medium of establiBhiDg facts which do exis^ or have 
existed. 

Thus» a recital of a lease for a year/as being evideHce against a 
grantor tenant in tail, may, it is apprehended, be evidence against 
all persons connected with him in privity, as the issue in tail, the 
persons in reversion and remainder, &c. ; while an estoppel, though 
it would preclude the grantor being tenant in tail, would not be 
binding merely as an estoppel against the heirs in tail. These dis- 
tinctions are examined ; and th^ cases which prove that conveyances 
which are informal, as recoveries without a tenant of the freehold, 
are conveyances complete and binding against the tenant in tail, 
and pass the estate defeasibly as against the heirs in tail, although 
they are not valid against or binding on these heirs, for want of a 
tenant to the writ of entry ; and the effect of recitals by tenants in 
tsdl is examined and discussed in the Treatise on the PraiUiu of 
Conveyamcmgf 2 Vol. p. 453. 

It follows that the recoveror himself cannot felsify a recovery ; so 
that an erroneous recovery is good till reversed, and amounts to a 
conveyance as between the parties, when one of them has a seisin ; 
and as an extinguishment by estoppel, when there is merely a right 

of action or of entry. 
[*422] "^And the recovery has its operation against him by 
estoppel and conclusion, which shall not bind the issue in 
tail who claim per formam dani. Marquis of WvnchiuU^B case, 
3 Rep. 1. 

So in Owtn v. Morgan, cited 3 Rep. 5, the case was supposed to 
be the same as if the husband had had a remainder in tail expect- 
ant on an estate for life, in which case, the book continues, *^ A 
common recovery had against him shall not bind, because he was not 
tenant of the precipe, nor seised by force of the tail ; but the re- 
covery as to the estate of the husband took its effect by estoppel and 
conclusion, and therewith agreeth 12 Edw. lY. c. 14. that against 
a common recovery against the ancestor in tail the issue may say 
that the ancestor was not tenant, tempore brevis :'' thus, both these 
cases suppose the recovery to be good between the parties, and 
consequently they must operate as a conveyance, and the issue in 
tail, and those in remainder, are driven to their writ of error to avoid 
the recovery ; and it would be highly inconvenient that the tenant 
in tail should continue seised contrary to his own solemn act, or that 
the person to whom he conveys, and who is named tenant in the 
proceedings towards the recovery, should be at liberty to defend 
himself, and consequently retain the estate, by alleging the incapa- 
city of the tenant in tail to suffer a recovery, which will not be 
binding against his issue and those in remainder ; and it 
[*423] cannot be supposed, that *if the demandant acquire a seisin, 
either in fact or in law, he can claim to be exempt from 
the uses declared of his estate. 

In Bennett and otiiers v. Vade, 9 Mod. 314, the Chancellor treats 
a recovery by tenant in fee-simple as good to bind him and his heirs 
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by estoppel, although there is not any tenant to the precipe ; and 
adds, ** the reason why there is no want of a tenant to the precipe 
in a recovery by tenant in fee, is this, that if such precipe is 
brought against a stranger who is not tenant, and he vouch the 
tenant of- the lands, and he enters into warranty, by that he admits 
the stranger to be tenant of the lands, and so binds himself and his 
heirs by estoppel.'* He proceeds to observe, ** But if he had been 
tenant in taU, this would not have estoj^ed his iasucy because he 
claims by a superior gift, per formam dont, and not through or by 
his ancestor :'' and in the case before the court, he said, *^ These 
recoveries have revoked the will ; and Sir John Leigh has by them 
required a new estate to the purpose of revoking the will, although 
it be an old one.'* In short, the recovery had the effect of passing 
the inheritance to the demandant ; and for want of an express 
declaration of uses (for so the case appeared upon the facts) the 
use resulted. This resolution then is an admission, that in the case 
of a tenant in fee suffering a common recovery, without a good 
tenant to the precipe, the seisin passes to4he demandant, 
and the uses arise on *his own seisin, as expressly declared, [*424] 
or result by operation of law. 

Also, in IhJce and Smithes case, 4 Leon. 238, it was agreed, 
that if be in reversion suffer a common recovery to uses, bis heir 
cannot plead that his father had not any thing at the time of the re- 
covery, for he is estopped to say that his father was not tenant to the 
precipe ; and therefore it is a good recovery against him by way of 
estoppeL 

And in Lord Saye and SMs case, 10 Mod. 46, the language of 
the court is, that common recoveries, although there are no tenants 
to the precipes, are good, by way of estoppel against the parties who 
suffer them, though not against the remainder-man, stranger, &c. 

Though the authorities are for the most part applied to the case 
of a tenant in fee, who suffers a common recovery, yet there is 
every reason to believe that tenant in tail is precisely in the same 
predicament, for this purpose, as tenant in fee ; with the difference 
only, that in the case of a tenant in fee the recovery never can be 
avoided ; while in the case of a tenant in tail, the recovery may be 
avoided by the issue in tail, or those in reversion or remainder ; 
but the recovery will remain in force till avoided ; and when the 
principles on which recoveries are founded are traced through all 
their circumstances ; when we follow the just conclusion, '* That 
the recovery would certainly estop the tenant and his heirs 
from alleging *any thing contrary to it ;" when we also [^425] 
consider that the parties to the judgment of a court of 
competent jurisdiction are bound by it, and that if the seisin do not 
pass to the demandant, it must remain in the tenant, and that the 
tenant or his heirs cannot after judgment aver that be was not 
tenant, though he might in the first instance have pleaded non- 
tenure ; and that the vouchee cannot, after the recovery suffered, 
object that the recovery is inoperative ; so that the parties to the 
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jadgmeixt can never avoid it, except fbr error appareat on the 
record, and not for an extraneous fatty as non-teimre, &c. ; we may 
satisfy ourselves that the seisin which vests in the tenant is drawn 
otxt of him by the operation of the recovery, and passes lo tiie 
demandant in the recovery, and supplies a seisin to the uses, and 
consequently confers a title to the freehold, under wUcb the reco- 
very, though defective against the issue, reversioner and remainder- 
man, may be supported as « conveyance, futty operative against the 
tenant in tail. 

If this opinion on llie authorities be well founded, and it certainly 
is warranted by them as far as they go, there is more cautbn than 
necessity in considering a recovery without a good tenant to the 
writ of entry as absolutely void, instead of being voidable only ; and 
the practice of requiring, for the purpose of suffering 
[♦4t6] another recovery, that the person to whom *flie freehold 
was conveyed by the former recovery deeds should be the 
tenant to the new writ of entry, or join in making the tenant io 
that writ, b not well founded. 

When this point shall be established and jAaced beyond doubt, 
either by a decision, or by the concurrent opinion of gentlemen of 
the most distinguished eminence, the practice of insnting on the 
concurrence of the former tenant, or his representative, in future 
conveyances, will be relieved from a considerable difficulty. 

It remains to be added, thaft terms of years, and other like inte- 
rests, which commence in interest by estoppel, are, with the excep- 
tions already noticed^ binding on all persons who b^ descent, by 
gift, or by purchase, become seised of the estate which is to feed 
the estoppel. 

Jls to Tenants for tAfe. 

UiVDER ihis division may be ranked the estates of persons who 
are merely tenants for their lives, by grant or devise ; and also of 
persons who have estates for life, by operation of law, as tenants 
by the curtesy, and in dower, or from an estate tail changed by the 
impossibility of issue, into an estate tail after possibility of issue ex- 
tinct ; also of persons who have estates for several lives, or who 
have estates for the life of another person, or the lives of several 
other persons, and who are therefore called tenants jptir autre 

vie. 
[*427] *There may also be estates for life, though they are 

determinable by marriage, or other like events, connected 
with life. 

The learning on estates for life, and the modes and the terms by 
which they are granted or created, and the degrees of ownership 
conferred by different estates for life, are considered in the Essay 
on the Quantity of Estates^ under the chapter Estates for Life, 
Curtesy, and Dower. 

Of the circumstances which must concur, in order to the exist* 
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eoce of a title by curteBy, or in dower, some further observations 
will be introduced in the progress of this work. 

In this place it will be sufficient to observe, that tenant for life 
has only a particular estate* He may transfer that estate ; or ha 
may create any underlease to be derived out of his estate. AU 
estates he duiU grant will, as far as they are derived out of his own^ 
ereblp^ and depend for effect on Ins estate, without the intewentioft 
of any poweri deternuae when bis estate shall have filled the measure 
of its duration. 

And if the estate be determinaUe on some collateral event, as 
marriage, such events when it happens, will induce the determina^ 
tion of the underlease, or derivative estate. 

But by a tortious otienalioo, and which necessarily amounts to a 
forfeiture of Ins estate, a subject which will be more discuss- 
ed in a subsequent page, he may convey the fee by 
* wrong, or tortious alienation, as by making a fieoffkaent, [*4S8] 
&o. He may also commit a forfeiture by such feoffment 
or by levying a fine, which asserts a title to the fee, or by sufiering 
a common recovery ; except indeed he jcnns with the tenant in tail 
ia suffering the recovery ; under such circumstances^ even though 
the estate be held under a remote remainder, the recovery wffl not, 
according to the case of Smith and Ctifford, 2 T. Rep. 738, amount 
to a forfeiture of his estate ; but see PelluimU case, 1 Rep. 14 b. 
which is an authority for the contrary position, when the estate-tail 
is held under a remote remainder. 

He may also forfeit bis estate by joining the mise in a writ of right, 
or by aooepting a fine from another, who asserts by the fine a title 
to the fee. 

But it is easy for a tenant for life to assist a tenant ia tail in suffer- 
ing a recovery, without incurring the forfeiture of his estate for life. 

This may be done either by ibe X10a»000 cbuse, 1 Vol. of 
Prttom^t Praetiee ^ Com^effaacbuit p. 480^ or by keepmg a rever- 
sion, or by limitlBg uses, which shall give him an estate interposed 
between the estate of the tenant to the writ of entry, and the 
resiaindttr or reversion. 

An estate ibr life may be surrendered^ or may merge ; but neither 
the surrender or merger will have any effect to defeat or determme 
any underleases granted, cnr charges created, by the tenant 
for life, prior to the ^merger or surrender. Nor will a [*429] 
forfeiture by tenant for life, by tortious alienation, involve 
or prejudice the interests of his tenants, pr those who have charges 
under him. 

As in other instances, the estate for Ufe must determine by force 
of its limitation, or must be defeated by a ccmdition, in onler to 
involve the interests of under tenants, in the consequences of the 
determination of the estate <^ tenant for life. 

Hence Lord Coke, 1 inst 2S3 b. has drawn these distinctions : 
** And it is to observed, tiiat a condition in law, by force of a statute 
*< which givetb a recovery, is in some cases more strong than a con- 
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** dition in law without a recovery. For if lessee for life make a 
** lease for years, and after enter into the land and make waste, 
<< and the lessor recover in an action of waste, he shaD avcnd the 
<< lease made before the waste done. But if the lessee for life make 
<< a lease for years, and after enter a(k>n him, and make a feoffinent 
** in fee, this forfeiture shall not avoid the lease for years. Nor, in 
« any of the said cases a precedent rent granted out of the land 
** shall be avoided. For if lessee for life grant a rent^harge, and 
*' after doth waste, and the lessor recovereth in an action of waste, 
<< he shall hold tiie land charged during the life of the tenant for 
<< life ; but if the rent were granted after the waste done, the lessor 
<< shall avoid it. 

<* And the reason wherefore the lease for years in the 
[*4S0] ** case aforesaid shall be avoided is, ^because of necessity 
" the action of waste must be brought against the lessee for 
<< life, which in that case must bind the lessee for. years, or else by 
« tiie act of the lessee for life the lessor should be barred to recover 
<< locum vaatatumy which the statute giveth. 

<* If a man hatii an office for life, which requireth ddll and confi- 
« dence, to which office he hath a house belonging, and chargeth 
" the house with a rent during his life, and after commit a forfeiture 
<< of his office, the rent-chai^e shall not be avoided during his life ; 
<< for regularly a man that taketh advantage of a condition in law, 
*< shall take the land with such charge as he finds it. And therefore 
<< LUtleUm is here to be understood, that a condition in law is as 
** strong as a condition in deed, as to avoid the estate or interest 
** itself, but not to avoid precedent charges, but in some particular 
<( cases, as by that which hath been said appeareth." 

In investigating a title, it frequently, and particularly in the con- 
struction of wills, is necessary, to consider whether an estate for 
life, or estate in tail, or in fee, has been limited. 

The greater part of the difficulties which occur on this subject 
are considered m Presumes Essay an the Quantity of Estates^ chap- 
ters Estates, Fee, in Tail, and for Life ; and in reference to the 
important ride in ShtUeyU case, in Fewme on Contingent Remmn- 
ders, and in the Swdnct vUw of the rvle in SheUey^s case ; 
[*4St ] a rule ^which governs so large a portion of the transactions 
of mankind. This rule is expressed in these terms by Mr. 
Fewtne^ Conting. Rem. 4th Edit SO. " Where the ancestor takes 
an estate of freehold, by any gift or conveyance, and in the same 
gift or conveyance there is a limitation, mediate or immediate, to 
his heirs, or heirs of his body, the word * heirs* is a word of limita- 
tion of the estate, and not of purchase." 

By Mr. Serjeant Olynn in Perrin v. Blake^ MS. Reports, << In 
any instrument, if a freehold be limited to the ancestor for life, and 
the inheritance to bis heirs, either mediately or immediately, the 
first taker takes the whole estate ; if it be limited to the heirs of the 
body, he takes a fee-tail ; if to his heirs, a fee-simple.'' 

And by Lord Coke^ 1 Inst. S76 b. in these terms ; " Whensoever 
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the anoeator taketh any estate of freehold, a limitation after in the 
^mp isoi^vtyance to any of his heirs, are words of limitation, and not 
of parchase, albeit in words it be limited by way of remainder*^' 
Litt. § 719. 

. If 9aj further information be wanted on the subject of this rule, 
or the case is to be governed by any particular decision, recourse 
IPipsI be bad to the Abridgments and Digests, under the title De- 
viies, R^n^dera, Esfc^tes ; and to the Reports, and the Indexes to 
«ba Rw^* 

Ali^ it is frequently important to consider whether an estate for 
life is detenoined ; whether it was duly surrendered ; or whether 
it ha9 been determined by merger. In many cases it will 
film ke importaiU to ascertain, diat the estate *for life was [*432] 
so defeated, surrendered, merged, or determined before a 
giiFentime. 

T)h9 is more particularly important when the question arises, 
wtietber an ancestor was actually seised, so as tp become the stock 
of a new succession ; whether a contingent remainder has been 
defea^d by the destruction or determination of the particular estate, 
befcNre the remainder could commence in possession ; or whether 
a recoyery was duly si;dEered, and consequently the freehold was in 
the person against whoqi the writ of entry was Drought ; also, whe- 
ther an estate in r^nainder has become an estate in possession, so 
us to warr^t the exercise of certfdn powers given to tenants for 
life, when jn possession, &c. or to confer a title by dower or by 
curtesy. 

These Bcnnts shoidd be very attentively considered, as often as 
they may have any influence on the title. 

In muiy instances also, it is essential to the title to consider and 
decide whether trustees Imve .merely an estate for life, or an estate 
in fee. This point arose in the cases of fiagihaw v. tSlpeneer, 
2 Atk. 24« ; JSmUh w. ShapUmdj 1 Bro. Cb. Gas. 75 ; Fenables v. 
JHcrrift 7 Term JUp. 342; Doe d. Compert v. Bkks^ 7 Term Bep. 
4M ; Cwttii V. Priu^ 1 % \e%. 89 ; amd was n^uch discussed in the 
lata case of WyKkam v. Wykham^ U East, 458 ; 3 Taunt. 316 ; 
8 Yea. 395 ; J(me$ v. <8aye a%i StU^ 3 Br. Ch. Gas. 458. 

1/Vhen trustees have the (ee, all the subsequent limita- 
tions will^be mere trusts, and a ^common recovery duly [*433] 
suffered will be good in equity3 without the concurrence 
qS tbe trustees ; but when the trustees have the legal estate of free- * 
hold for the life of A or of B^ and the remainders are of the legal 
ealale, it is impassible to suffer a valid recovery to bar the estate tail 
and remainders without the concurrence of the trustee as having the 
freeliold; 1 Vol. of the Practice of CofMeyandng^ 24. 166.^ 

In some cases also, a question arises, whether the trustee who 
haa the freehold can, without the direction of a court of equity, 
aasirt tbe ficrt tenant in tail of the legal estate, in suffering a re- 
covery. 

It is agtaed that such recovery will be good at law. 

Vol. I.— B e 
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The only doubt is, whether a court of equity wouM restnun 
its operation by treating the concurrence as a breach of trust ; 
Moody T. fVaUery 16 Ves. 283 ; and the parties as in the same con- 
dition as if no recovery had been suffered. 

Estates for the life of the tenant himself will necessarily deter- 
mine with his death, and of course no right by succession arise from 
his tenancy ; but estates for several lives, or even for the life of a 
stranger, or an estate to a man for his own life, which becomes 
Tested in another as his assignee ; in other words, estates pwr anOre 
vie, may devolve from the tenant to certain persons as his successors. 
This was formerly considered as a title in some cases by 
[*434] special, and in other cases by ^general occupancy, a sub- 
ject well illustrated by Blaek$kme in hb Commentaries, 
2 Vol. chap. 16. 

The title by general occupancy has ceased ; and the estate wiB 
belong to the heirs, or heirs of the body of the tenant, if they be 
named as special occupants, otherwise to the executors or adminis- 
trators ; as substituted in the place of general occupants. On this 
subject see Essay on the Quofiity ofEstaUsj chap. Estates for life. 

Such estates, when transmissible to heirs generally, are now de- 
visable by a will attested by three witnesses ; and when the lands 
are devised, the devisee wiU take, as, or in the nature of, an oc- 
cupant 

It is clear that if the lands are descendible to the heirs, the xifjtA 
of the heir cannot be defeated by a will, unless such will be attested 
by three witnesses. 

The statute had also been applied in practice by some gentle- 
men, to devises of lands in which the executors, &c. took as exe- 
cutors for want of a special occupant. 

It has always been the opinion of the writer of these observa- 
tions, that though the executor might have a legal title against a 
devisee, for want of an attestation of the will by three vritnesses, yet 
the executor, taking as such, must be bound in equity at least, by 
all the dispositions olf the testator's will, and consequently 
[*4S5] the legatee will have the benefit of the ^disposition in hb 
favour in equity, if not at law ; and it should seem in 
equity only ; for it would be strange that the freehold should be 
changed by mere assent without a conveyance. 

It is now decided by Ripley v. Waiertoorthy 7 Yes. 425, tiiat the 
executor is a trustee for the legatee, although the will be not at- 
tested by three witnesses. 

An opinion also has been sometimes given that when a feme exe- 
cutrix has an estate |mr autre vie, in her character of executrix, the 
estate may be aliened by her and her husband withotit a fine. 

This opinion is questionable at least ; and it is not by any means 
safe to act on it The better conclusion is, that no alteration is 
made by the statute law in the mode of alienation : and a confident 
opinion is entertained, that there cannot be any alienation bindiag 
on the wife without a fine, or other assurance of record. 
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The rules and principles of tenure require tba^ there should be 
& fine, &c. An estate of freehold cannot pass from a married 
woman without a fine, or some other assurance by record. 1 Bcholed 
and Lefroy, 290. 

So eopyholds for life in trustees for a woman are frequently con-^ 
sidered as her personal estate ; and it is contended, that she and 
her husband, and the argument must go the length, that the hus- 
band alone, may alien these copyholds by deed. But it 
should seem that unless there *be an express trust, con- ['*4S6] 
Terting the realty into personalty^ a married woman has an 
interest in the copyhold itself by way of realty, which cannot be 
barred or aliened by the act of her husband, or of the husband and 
wife, except in the same mode in which they might have transferred 
a legal estate in the same tenement. 

In all cases of alienation of life estates, simply and alone, the fine 
9ut canceisU is proper to be adopted, and it should be a fine for the 
life or lives. 

A fine which imported to pass the fee ; and even a fine sur con* 
cestU^ amounting to a grant in fee, would be a forfeiture if the par- 
ties had the legal estate; no alienation, by the equitable owners, 
will be a forfeiture of an equitable estate. 

Estates for a life or lives, though limited to heirs of the body, arc 
mere estates of freehold, and not of inheritance. 

Therefore no dower or curtesy can arise from the seisin of an 
estate of this description. Gfrey v. Manock^ cited 6 Term Rep. 
S92 ; Bhke v. Slakes in the Exchequer, 1786. 

Nor is an estate tail created. There b merely an estate in the 
nature of an estate tail ; aouori etUail. Low v. Burrofiy 3 P. WilL 
262 ; Qrey v. Manock^ 6 Term Rep. 292. 

This Wfui etUail is not within tne protection of the statute de 
donis^ rer Lord ^ortim^on in Grey v. Manock^ ibid. 

*A8 a qwm entail may oe created, so remainders after ["^437} 
or expectant on a qwui estate tail may be limited. For 
this species of estate admits of limitations by way of strict settle- 
ment ; as to one for life, remainder to another, as qmsi tenant ill 
tail, with linutations over. 

Unless there be an alienation by the qwm tenant in tail, there 
will be a devolution, or quasi descent, to his heirs, heirs of the 
body, or heirs male, or heirs female of the body, according to the 
form of the gift. 

And on ffulure of special heirs, when the gift is to them, the limit-' 
atbns over may have effect in like manner, as in the regular oi*der 
and course of remainders, after an actual estate tail. Bee Feame^s 
Executory Devises, 386 ; Low v. Bwrrouy 3 P. Wil. 862 ; Dos v. 
LiMony 6 Term Rep. 293 ; Cooper, 1 78. 

The persons entitled under the limitations over, take by way of 
remainder, as special occupants, as answering a description of who J 

should take as special occupants during the continuance of the 
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lease for a life or lives, or the copyhold grant for a life or 
for the doctrine extends to copyholds for lives. 

As an estate for lives cannot transgress the rule against petpetui- 
ties, no limitation of an estate for lives can be too remote and void 
on that account. King v. Cotton. 2 P. Wil. 608 ; Low r. B^JUTtm9 

3 P. Wil. 262. 
[*4S81 In Mogg V. Mogg, 1 Merivale, 654, the Court *of 
King's Bench considered this point to be so clear that it did 
not admit of argument. 

1st, It is clear that a person who has an estate as quari tenant 
for life, {Dillon r. DiOon, 1 Ball and Beatty, 77 ; Low v. Svrron, 
S P. Wil. 262.) or even a donee of a contingent interest by iray of 
entail, cannot bar the limitations over. The former may convey 
his own estate; and the latter may make a release, binding as 
against himself and his issue. 

l^dly, If there be a limitation to one and his heirs, and not to the 
heirs of his body, with a limitation over by way of executory devise^ 
or shifting use, this limitation over cannot, it should seem, be barred 
by the first taker. 

The donee of this estate, or owner for the time behig, and being 
qtiosi tenant in tail of a vested estate, may in any case, and under 
any circumstances, whether he be tenant in possession, reversion or 
remainder, convey so as to disappoint his issu« the fwm heirs in 
tail. 

He may surrender the lease {Low v. Burron^ 3 P. WH. 362 ; 
Baker v. Bayley^ 2 Yem. 225 ; Doe v. Luxlon, or Bl(dce v Biake, 
Cox's Rep. 266; Cooper, 178; 6 Term Rep. 293.) convey by 
tease and release, or other proper mode of grant, or by fine Hireon- 
cessU; but a fine is necessary only on account of coverture; (per 
L6rd Kenyon, 6 Term Rep. 299 ;) and it has not any other em^ct 
than an act inter invos (per Lord Hardwicke) ; or he may 
[♦439] bind the ♦issue by contract to sell, or article to settle ; 
{fVasteneys v. Chappellj 1 Bro. Pari. Cas. 457,) or it 
should seem by will. 

At first it was supposed that these limitations over by way of re- 
mainder could not be barred ; Low v. Burrony 3 P. Wil. 362 ; but in 
Duke of Grafton v. Hanrner, 3 P. Wil. 263, it was decided that the 
quan remainders may be barred by the person who was the 9111m 
tenant in tail in possession, though the legal estate was in trustees^ 
and though the quasi tenant in tail was a /erne covert ; the alienatio|i 
having been by her and her husband by fine eur conceBseruM. And 
in Doe v. Luxton, 6 Term Rep. 299, Lord Kenyon observed, ** I am 
rather inclined to think that the first taker may bar the remainders 
over by his will alone. He may certainly do so by any conreya&ce 
in his life-time, by livery of seisin, covenant to stand seised to uses, 
bargun and sale, &c. 

It was in equity, and on account of the doctrine of tenant right 
attaching on leases obtained under renewals, that the power of bar- 
ring the limitations over was allowed to th^ quciri tenant in tail 
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This right df kHeimtioii is sometimes supposed to eiist ia analogy 
to the right of alietmtioii under gifts of conditioiial fees. 

But the analogy fails, inasmuch as the right of alienation does not 
in any manner depend on the birth of issue. 

*Thui it is clear that these limitations over may be barred [*440] 
by tbt alienation of qu^ tenant in tail, when he has the 
quasi estate tail as the first or immediate estate ; or he has the con* 
Gurrenee of the tenant of the prior life estate, Forster v. Fanttty 2 
Atk. 269; though such prior life interest be clothed with a trust; 
Orbrey v. Bury^ 1 Ball and Beatty, 53 ; and be may bar by surrender 
or eottveyance, (Lord Kenyon in Ihe v. LuxUm^ 6 Term Rep. 892 ;) 
imd it should seem they may be bound by articles or contract, ana 
eren by wiD. 

Botoie of these propositions rest on opinion, and not on declsioti. 

In particular ftie effect of a vtBis doubtful. 

Lord Kenyon was, as already stated, of opinion, that a will was 
sufficient ; white in DUlm ▼. DUt&n, 1 Bali and Beatty, 77, Lord 
Manners ruled, that the will of a quoH tenant in tail, who dki 
without vnte, dk3 not bar the limitations over ; and Lord Redesdale, 
in Campbell v. Sandga^ 1 Scholes and Lefroy, 295, questioned the 
power of alienation by will. 

And though the quad tenant in tail may bar his heirs or issue^ 
eiren when he hasaa estate in remainder, or reversion expectant on 
tte estate of a prior tenant for life, yet it is not decided that he can» 
wilesB he be the first taker, or a fuosi tenant in tail in possession, or 
obtain the concurrence of the owner of the piior life in- 
ten^t, bar the limitation over by *way of remainder or re- [^441] 
version. A trust by way of chattel interest is not an im- 
pediment; Blake r. Luattm^ Cooper, 178. 

The judicial opinions, however, are in favour of his power of 
alienation by deed, &c. to the exclusion of those in remainder, fcc. 
Doe V. Lturton, 6 Term. Rep. 292. 

But if the author of this quasi entaU should retain the reversion of 
an estate for lives, by creating a partial interest ; by grant of that 
interest only ; as in the case of a gift by a tenant for life to another, 
and the heirs of his body without any further disposition ; it is, on 
principle, qaesdonable whether this reversion could be def«?ated by 
the qva»i tenant in tail. 

On principle, it should seem that his interest could not be affected 
by any act of his under tenant ; for that is the situation in which this 
tenant of the quasi entail would stand. The equitable quasi tenant 
in tul has the like power of alienation as the quasi tenant in tail of a 
legal estate. Blaiee v. Blake, Excheq. 178C ; S Cox's P. Wms. 10, 
n. 1 ; and 1 Cox's Rep. 266 ; Cooper, 178. 

Limitations of freehold leases, &c. are by analogy within the in- 
fluence of the rule in Shelley^s case. Ex parte Sterne^ 6 Ves. 1 66 ; 
Forster v. Forster, 2 Atk. 296 ; and Dillon v. Dillon, 1 Ball and 
Beatty, 77. 

And limitations, which in reference to an estate of inheritance. 
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[*44S] would create an estate ^tail, would give a Gorrefpcmding 
interest in a freehold or copyhold for liyes» so as to confer a 
corresponding power of alienation, ibid. 

But all the interest held under a freehold lease for lives maj pass 
without an J words of gifl to the heirs; Wmdham v. Jekyl^ 2 Yes. sen. 
681; and therefore, no words of limitation are of absolute necessity 
in the transfer of an estate under a lease for lives. 

And it should seem that contingent remainders of a legal estate 
under a lease for lives, are, like other contingent remainders, liable 
to destruction. 

For all the purposes of tenure, and alienation, and the right of 
voting at elections for knights of the shire, leases for lives at reserved 
rents, are considered as leases conferring a title to the freehold ; and 
by the common law no recovery could be suffered of a particular 
farm so in lease, without the concurrence of the person in whom the 
freehold was vested under the lease. 

But in this particular the common law is ialtered by the statute of 
UGeo. n. C.20. 

Even at the common law, in the case of a manoTy and a lease of 
part of. the demesnes of the manor for lives, a recovery suffered of 
the manor would have been good, so as to bar the estate tail in 
the demesnes, as well as the other parts of the manor, notwith- 
standing the demesnes were in lease, and the lessee, or 
[*443] the ^person having his estate, did not join in making a 
tenant to the writ of entry. Johnson v. Earl of Deriy, 
Pigot on Recoveries, 201. 

This case depends on its particular circumstances. The manor 
is an entire thing consisting of the demesnes and services. The 
reversion expectant on the lease remained parcel of the manor, and 
passed inclusively, by the recovery suffered of the manor. 

The statute in question, after reciting that several leases had been 
theretofore, and were thereafter, likely to be made of honors, 
castles, manors, lands, tenements, and hereditaments, for one or 
more life or lives, under particular rents thereby reserved and to be 
reserved ; and that procuring surrenders of such freehold leases, or 
the tenants thereof to join in order to make tenants to the writs of 
entry or other writs, for sdffering common recoveries, frequendy 
occasioned great trouble, diiBculty and expense to tenants in tail ; 
and the same could not, in many cases, be obtained by reason of the 
uncertainty in whom the legal estate of freehold under such leases 
were vested ; and also by reason of the disabilities and incapabilities 
of such lessees, or persons claiming under them, by means whereof 
purchasers and family settlements were often delayed, and might be 
in great danger of being defeated, if some proper remedy were not 

provided. 

[*444] The act enacts, for remedy thereof, <* That all ^common 

recoveries, suffered or to be suffered in his Majesty's court 

of Common Pleas at Westminster, or in any other court of Record, 

in the Principality of Wales, or in any of the counties palatine, or in 
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«mj other court hanng jurisdiction of the same, of any honors, 
castles, manors, lands, tenements, or hereditaments, without any 
surrender or surrenders of such lease or leases, or without the con- 
currence, or any conveyance or assurance, from such lessee or 
lessees, or other person or pernons, claiming under such lessee or 
lessees; in order to make good tenants to the writs of entry or other 
writs, whei;eupon such recoveries had been or should be had or suf- 
fered, should be as valid and effectual in law, to all intents and 
purposes whatsoever, as if such lessee or lessees, or any other per- 
son or persons claiming uuder him, her, or them, had conveyed, or 
joined in conveying, or should convey, or join in conveying, a good 
estate of freehold to such person or persons as had been or should 
become tenant or tenants to such writs of entry or other writs, 
whereupon such common recoveries had been or should be suf« 
fered.'* 

And it is provided, that nothing in that act contained should 
extend or be construed to extend to make any common recoveries 
▼alid and effectual in law, unless the person or persons entitled to 
the first estate for life, or other greater estate (in case there 
be no such estate *for life in being^l in reversion or re- [*445] 
mainder next after tne expiration or such leases, had by 
flome lawful act or means, conveyed or assured, or joined in con- 
vejring or assuring, or should by some lawful act or means convey 
or assure, or join in conveying or assuring, an estate for life, at the 
least, to such person or persons as had been or should become tenant 
or tenants to the writs of entry, or other writs, whereupon* such 
oommon recoveries had been or should be suffered. 

Sometimes, to support a title under a commt>n recovery, it is ne- 
ceasary to consider whether a surrender by tenant for life may not 
be preeumed. 

Such presumption must be grounded on some fact, as possession 
in the person having the reminder or reversion, &c. and enjoy- 
ment without any claim, &c. 1 vol. of Practice of dmveyancimg, 
81 ; for if the possession can be explained as held under a defective 
deed, the possession is accounted for, and the presumption re- 
butted. 

Particular circumstances may justify a jury to form the presump* 
tion, and draw the conclusion, that a surrender hali been made. 

But a conveyancer, in advising on a title on behalf of a pur- 
chaser or mortgagee, cannot, except in very particular circum- 
stances, such as possession for sixty or seventy years under the re- 
covery, safely presume that a surrender was made. 

*Care must be taken in all cases which concern the [*446] 
operation of recoveries, tides by curtesy, dower, &c. de- 
scents, &c. not to confound estates for life with estates for years 
determinable on a life. 

Estates of the former description are of freehold interest 
Those of the latter description are strictly leasehold, and chatteU 
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r^l property. Dormer ▼. ParkhvnU 3 Atk. 1S5 ; Wil)e«*g R^p. 
387, 

Estates for life may be encumbered by judgmm^ m Uke iii«mier 
as estates in fee-simple^ with the differenee oaly which ariew- fiwn 
the extent and duration of the seyeral estates. 

Uses may also be declared on an as»gnment of lands^ or other 
real property held for a life or lives. 

Annuities by way of rent-charge are frequently grenled to a 
person and his hebn for a life or liyes, instead of being granted fer 
9s<r«» determinable with the decease of a person* or the decease of 
the sanrivor of several persons. 

When such annuity is derived out of, and depends en nfnAM 
i nl s reil , the annuity will, on intestacy, be transmissible, and belMg 
to hrirsy and not to eopoctftoiis or administrators : at least sttcb ia the 
opinion, entertained on mature deliberation. But every aHQWly 
granted out of a chattel interest will be a cAoHel vi^iertH^ although 
it be limited to the {^antee and his heirs for a I(ff or fiset • 
[#447] «An interest which in its nature is a chattd real cannet 
be rendered transmissible to heirs. litt. $ 740. 

An estate in eptdal tuH may resolve itself, by failure of the isi«e 
inheritable to the entail into an estate, which, in pmnt of duretjkai, 
will he merely for life. Tins estate is termed an s^Wp tmk ^ft^ 
p&siUiUiy •/ tf ms extlnet. 

For all the purposes of alienation, tide, and forfettore, it ia merdj 
an estate for life. There are qualities which it retains^ of an estate 
of inheritance ; 1 Inst. 37 b : and a common recovery duly snf- 
fered before the failure of issue, voold enlarge the eatato into a 
|iDe«aimple ; and the estate thus enlarged, rad its qualities alteied, 
wpttU not he abiidged in consequence of a subsequent ftihire of 
issue. 

As eouected with estates for Ufe, it may be observed, that women 
seised in special tail e<r provtmne lari, are, for some pnrposem con- 
sidered, with nefarence to their power of alienation, as tMants for 
life* They cannot bar the entail without the coneurrence of the 
ittiue, or the person in reversion or remainder. 

This subject is examined in the first volume of the PrtcHu of 
Csnssyancmg, p. SO. 

The restraint is confined to those cases in ^ich the |^ is by the 
husband, or some of his ancestors ; or is by the prowicm of the 
husband, or his ancestors. 

It does not extend to those cases in which the entail as 

[*448] created by the wife, or any cxf her ^ancestors, or is given 

to her by any stranger; nor to any case in which the 

wife has a general estate tail, and the remainder is limited to a 

stranger. 

In Foster v. Pitfall Cro. Eliz. S, the wife had an estate ia tail 
general, expromiane wi, with remainder to a stranger in fee ; and 
it was determined that tfcds case was not within the statute. The 



UKD£R TENANTS IN TAIL AFTER, &C. 448 

case seems to have turned on the grounds that the remainder was 
limited to a stranger, and that the entail was general. 
' And if husband and wife be jaint-tmants in fee, and create an 
estate tail, so as to bring the case within the statute, this entail will^ 
as to one moiety (since each had the power of settling his or her 
moiety,) be considered as ex promsione vtri, but as to the other 
moiety, it will not 

In the same case, on a question, whether an estate in fee was 
within the statute of 11 Hen. VI 1. c. 20, it was held by all the 
judges that it was not ; and even a woman seised in special tail 
may alien jointly with her husband the donor, or with the consent 
of the next heir in tail ; or if none, the person next in reversion or 
remainder. Such consent of the issue in tail, or person next in 
reversion or remainder, must appear on record, pr be enrolled ; 
and consequently they ought to be parties to the fine or recovery by 
which the entail is barred, or to a deed enrolled. 

The language of the statute is, " Provided *also, that [*449] 
<' this act extend not to any such recovery or discontinii- 
<< ance to be had, where the heirs next inheritable to the s iid wo- 
<* man, or he or they that next after the death of the same woman, 
*^ should have estates of inheritance in the same manors, &c. be 
*< assenting or agreeable to the said recoveries, where the same 
<< assent or agreement is of record or enrolled,'*^ 

TenasrU m T<nl after PossUnUty of Issue extinct. 

For all the purposes of alienation tenant in tail, after possibility 
of issue extinct, is considered only as tenant for life. 

in Lynch v. SpMcery Cro. Eliz. 5 IS, the tenant in tail, whose 
issue had in her life-time levied a fine with proclamations, and thus 
taken from the estate tail its descendible qualities, was, by some 
unaccountable mistake, considered as tetianty after possibility of 
issue extinct. 

But in a case of this description, the tenant in tail retains the 
right of alienating the fee-simple by common recovery. See 
Seaumonl?8 case, 9 Rep. 138 ; and Baker and fVUliSy Cro. Car. 
476. And on the principle established by Mr. Feam^s opinion, 
in his posthumous works, p. 442, it should seem that a common 
recovery suffered by the heir in tail, after the death of the an- 
cestor, would bar any reversions or remainders expectant on the 
estate tail. 

*In Sir George BromCs case, 3 Rep. 50, the wife was [*450] 
tenant in tail, ex provisione viri. The heir in tail having 
also the reversion in fee, levied a fine with proclamations, and the 
wife afterwards aliened so as to commit a forfeiture under the statute 
of 11 Hen, VII. c. 20; and it was held, that the right of entry for 
the forfeiture was in the reversioner; the conusee of the fine levied 
by the bsue in tail by virtue of the reversion, and not of the entail; 
for it was admitted that the estate tcdl was barred by the fine, and 
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that the issue, being by bis fine disabled to enter, the right of enUy 
devolved on the person having the reversion under the heir hi tail, 
in right of his reversion. 

Tenants in tsdl of the gift of the crown, for services performed, 
are, in respect of their power of alienation, while the reversion is 
retained by the crown, on the same footing with tenants for life, 
except that they do not forfeit by claiming the fee, &c. 

The revernon of the crown puts it beyond dieir power to devest 
the remainder or reversion, or the estate tail. 

So under several acts of parliament, for instance, the acts reward- 
ing the Duke of Marlborough, the Duke of fFelUngUmf Lord Chat- 
ham; and also under settlements made by acts of parliament of the 
estates of some noble families ; the tenants in tail are, for the pur- 
poses of ownership, in the same condition with tenants for 
[*451] life, ^except so far as they may by force of the acts have 
powers of leasing and of jointuring. 

And they are, in equity, when they pay off encumbrances treated 
as tenants for life, namely as presumable encumbrancers, in the 
place of those creditors whose encumbrances Uiey have discharged. 
Countess of Shrewsbury y. Earl of Shreusbun/y 1 Yes. jun. 227. 

The points on alienation by tenant for life, which are collected 
in ft former part of this work, should be i^considered in this place. 
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''' ON TITLES. 

Under Tenants far Years. 

These Tenants may assign their terms, or make under-leases, or 
encumber the land with rent-charges, or any like charges. Such 
xenls must necessarily be chattel mterestSy though limited for the lives 
of the grantees. 

And therefore if lessee for years grant to another a rent out of the 
land, for the life of the grantee, this is a good grant during the term, 
if the grantee should so long live ; for this grant shall be t^en strong 
against the grantor, and shall not be void, when, by any construction, 
it ma.y be good (a). 

*So if lessee for years grant land to another for the term of [*2] 
Ids Ufty the grantee hath the whole term ; but with tins col- , 
lateral determination, if the grantee livo so long (6) ; and the con* 
struction is in this respect the same on a deed as on a will (c). 

And a rent-charge for life as a freehold interest cannot, in point 
of estate, east by force of a title under a term of years (d). 

And the same rent cannot be 2i freehold interest as to some lands, 
and a chattel interest as to other lands {e\ ; or, as Lord Coke ex- 
presses it, " One entire rent cannot be a freehold ovit of black acre, ^c. 
tmd a chattel out of white acre.^* 

But a rent may be a freehold interest, as a charge issuing out of 
freehold lauds, and at the same time confer a charge, by way of dis- 
tress, on lands held for years (J). 

The better opinion is, that h judgment is not a lien on the term 
itself; but that the term is bound only from the Jime at which (he 
writ of execution is delivered into the sheriff's office (g) ; but an 
equity of redemption of a term is not bound by execution (h), Mr. 



(«) BuW9 CSM, 7 Rep. S8. (6) 7 Rep. S3. (c) n»id. {d) Ibid. («) Ibid. 
(/) 7 lUn. tSb; 1 hft 147 b. (r) Burden t. Kennedy, 3 Atk. 879; S9 Car.S. c.S. 
(k\ 3 Att.S79 ; LyeUr t* Dolland, I Yes. jun. 431. 
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Serjeant HUl gave an opinion, that the creditor had a right to 

[*3] sue an elegit, and that on an extent, *the title of the jadgment 

creditor would (as in the case of freehold lands) have relatioii 

to the time when the judgment was docketed. This opinion has not 

been followed in practice. 

A sale of a term by the king's debtor, before the term is extended^ 
is good against the crown, unless the sale can be impeached for 
fraud (i). 

, But if there be merely 4 right of entry, the term cannot be as- 
signed till the estate has been revested by entry (fc.) 

For it is an ancient maxim of the common law, that a right of 
action, or chose in action, cannot be granted or transferred to a 
stranger (l) ; and thereby, as Lord Coke observes, ** is avoided great 
oppression, injury, and injustice (m).'' 

Whether the term be actually vested, or be limited by way of t»- 
iereste termrnt, it is assignable (n). But a person who has a con- 
tingent interest under a term cannot, it should seem, {sed ftuere,) 
assign the same at law; nor is a term held under a legal tide, and 
limited by way of executory bequest, assignable at law, so fiir as it 
is placed in an executory state (o). Contingent interests 
[*4] under terms and executory ^interests, and terms reduced to 
the condition of a right of entry, may be released (p). 

And assignments of terms under a tide, depending on 9 contingent 
or executory interest, will, when they are made for ^ valuable con- 
sideration, be supported in equity. 

When a term is bequeathed to «i9 during his life, apd after lus 
death, to J9, the interest of B duripg the life of Ji is executory. 

In point of law, the tohole term is in «6t, determmahle by his death ; 
and if Z? release to A, A will have the term absolutely ; and if jf 
liasign to J?, B will have all the term absolutely ( j[). 

And if A and B join in an assignment to a purchaser, tbe afr- 
surance will amount to mi assignment of the term by jS, and to a re- 
lease of the possibility by h. 

Had the term been for one hundred years, and the gift be^n to A 
for fifty years, if .fl or if S should so long live ; and after the deter- 
mination of that Estate, then to C for the residue of the term ; then 
each donee, whether the gift was by deed or will, would have ^ legal 
estate (99). 

In this instance, the estate of J9 is measured, and is a new term. ; 
while in the other instance it could not be ascertained how many 
of the years, as distinguished from the residue of the term, were to 

belong to A, 
[*6] ♦And in a deed of grant, except so far as it is by way of 
trust, a limitation over cannot be made after a term of years, 

(i) Sir Btitwd Pteehi>ood, 8 Rep. 171. 
{k) StevenM t. MimkoMf S Ler. Sift ; 4 Mod. 48. 
(/) 1 but. 266 a. (m) aid. (n) I lMf.46: Ptrk. §81. 

lo\ iMmpetU eape, 10 Rep. 46 ; Jtfannin^** cue, S Rep. 84. 
(p) LttmpgfM caac, 10 Rep. 46 ; Manning'9 caie, 8 Rep. 94. (a) . Jhid. 
iqq) Plowd. fil4. 
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or other chattel mterest, has been granted to A for his life, or for the 
life of B. 

An eiecutory mterest in chattels real, is also iransnAsrihlt to 
executors or administrators, and may be beqaeathed. It may also 
pass by the bai^gain and sale of commissioners of bankrupt. 

It is frequently important to consider whether the assurance of a 
tenant for years amounts to an as^gnment, or is only an w^der^kase. 

The mere reservation of rent will not, as was once supposed, 
cause the assurance to be considered as an under-lease. Every 
deed which passes all the time or estate of the termor, either in all 
or in 8 part of the lands, will amount to an assignment of the lands 
which are comprised in the assurance (r). 

And a ^rant for a less portion of time than the whole term, either 
by excepting the last day of the term, or by limiting a term which 
may, or necessarily must, determine before the end of the original 
term, will be an underlease (5). 

From the case of Jermyn y. Orchard {Shtmer^s Parliament 
Cases) (99), and from the language of some of the other Reports in 
which that case is to be found, it might be inferred that an 
^assignment must, necessarily pass all the interest of the [*6] 
termor ; so that an assignment to commence from a Jutwrt 
doj/y or on an event, woidd be void. 

On principle, it would be perfectly correct that no assignment 
should be good unless it created an immediate tenancy ; in other 
words, privity between the assignee and the reversioner or remaiu'- 
der-man> But Jermyn r. Orchard is not to be relied on as an au- 
thority, that an assignment is void^ merely because it is to commence 
in interest from a future day, or upon an event. 

There are cases (t) which admit that a grant of lands held for a 
term, to commence from a future day, or upon an event, is good ; 
as, if lessee for years grant to .4, that if / 5 die, ^ shaU have his 
term, this is a good grant ; and yet the term is to pass on a contin- 
gency, and the grant is suspended in operation in respect of vesting 
flie estate, until the contingency arise. So if one grant to another, 
that if he can obtain the good will of the lessor, he shall have the 
grantor's term, then if he perform the condition he shall have the 
term, otherwise not. 

And though, by the words of the hahmdum^ the term may be 
fimited from a future day, yet if the assignment contain a graift 
of all the estates, &c. these words will pass all the time of *the [*7] 
term, and the habendum will be deemed repugnant, and re- 
jected (tt). 

But wnen the clause' or grant is carried on with a connection, so 
as to grant the term infuturOy or at least after the death of a person, 
as, if lessee grant his term after his death, the grant has been 
deemed void. 



(r) as voL PruUmU PraeUet ^ Cowoevaneingj p. 124. («) Ibid. («t) 
(I) Vknr. €en. SU, (u) limt^H r. Or^hardy Stunr . Pari. Otfcf , SOT, 
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The technical reason of the invalidity of a term, assigned to com- 
mence after the death otA^ may be the legal notion, &at the life is 
of longer presumable continuance than the term. It is difficult 
on any other ground, or even on that ground, to reconcile the 
authorities* 

It is quite clear that every tenant, except a tenant in tail, and 
even a tenant in tail as against himself and his general heirs, or of a 
chattel interest, may create a term of years to commence even after 
his own death (uu). 

The material distinction between an asiignment and aa under^ 
hase, is, that an under4ea8e leaves a reverrian in the termor. It must 
be the ultimate part of the term, so that the only privity may be 
between the termor and his lessee. 

For this reason the original lessor or his assignee cannot maintain 
any action upon covenants ; or bring any action of debt, founded 
on the privity of estate, against the under lessee, or any person 
claiming under him. 

Another consequence is, that the under-lessee cannot surrender 
to the original lessor. He must surrender to his immediate 
[*8] lessor (the *termor,) or his assignee. Nor is such under- 
lessee capable of a release by way of enlargement from the 
original lessor (v). 

Sometimes also a question arises whether the instrument amounts 
to a lease, or is merely a c<mtract for a lease. The leading authori- 
ties on this point are Shep. Touch. 270; Bagtter v. Brovon (to) ; 
OoodtUk dem. Esltrick v. Way (x) ; Doe dem. Coore v. Clares Lady 
Montague^s case (y). 

The distinctions afforded by these cases will be drawn in the 
fourth volume of the Practice of Conveyandngt in the chapter ^ on 
assignments of terms of years. 

In considering titles depending on leases or other assurances, 
either for lives or years, several points are to receive attention. 

1st, ds to the Title of the Lessor. 

When leases are granted by corporations, ecclesiastical persons, 
&c. it is neither the practice, nor does it seem necessary, to require 
an V evidence of the tide of the lessor. 

Whether in other and ordinary cases a purchaser had a right to 
require the seller to produce evidence of the title of the lessor, was, 
for a long period, a point on which a great diversity of opinion was 

entertained by the profession {z). 

[«9] *The present practice, and the authorities, lean towards 

requiring evidence of the title of the lessor ; and it was 

always agreed, that when the lease was made under a power, either 

in an act of parliament, or in a private conveyance, the titie, as far 

(uii) Plow. 624. («) fid vol. PruUm'9 PrmiAUe <f Convewadng. p. 858. 

(fi») « W. Biaek. Rep. 978. (a?) 1 Term Bm. TSt ; t Com Rep.^. 

(v) Cro. Jam. 501 ; Bnlatr. 190. {z) I Vol p. W. 
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as it was connected with the power, must be stated. Eren a person 
who contracts for a lease has a right to the inspection of the title of 
the intended lessor (a) . 

2dly, The Duratum of ItUerest^ tjrc. 

Care must also be taken to see that there exists under the lease 
that duration of interest which is professed to be granted ; and that 
this interest is, in point of title, or collateral determination, deter* 
minable by those means only^ or at that time only, which is stipu* 
lated between the parties. 

Sdly, Tht Rent, ^. 

Care should also be taken that the rent is only of that amount 
which is stated in the contract, since an increase of rent would 
diminish the value of the ^purchase. 

4thly, Tht TeMfnt-Rxghi^ fyc. 

Also, that there is not any existing tenant-right which can affect 
the title with a trust. 

On this subject, Mr. BiUlet^$ notes on trusts ^arising from [*10] 
tenant-right, and the case of Lte v. Femon {aa)^ and the ar- 
guments of that case, will be read with particular advantage and great 
satisfaction. The late case of JfeMti v. TVedennicfc, in Ireland (b), 
is m unison with the general tendency of the decisions in Eng- 
land. It proceeds on the ground, that, as the leasehold interest 
was forfeite() absolutely to the mortgagee, so was the. benefit under 
the renewed lease. And in this place it is to be observed, that a 
lease in consideration of a surrender of a former lease, b implied 
notice of the lease, and leads the purchaser to an investigation of 
the intermediate title, and consequently the examination of all prior 
leases and mesne assignments (o). 

In such instances therefore it is obvious that the evidence of the 
title should be traced for a considerable period ; and in some cases, 
and such is the practice, even for sixty years or more, so as to show 
that there is a good tide in equity as well as at law. 

Sthly, TAe Surrender^ ^c. 

Also in titles depending on leases by ecclesiastical persons, &c. 
it is essential that the old lease should be surrendered, &c. before 
the new lease is granted ; or should be surrendered, in point of law, 
by the acceptance of the new lease ; or should be surren- 
detredj ended, or ^determined, within a year from making [^11} 

(a) lit VoL p. 14. {aa) 7 Bro. Ptr. Gases, 4SS. [(&) 1 Bdl and Bectty, 29. 
(e) €oppinw»Fkrnyk(mght t Bro. C C. 29!. 
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the lease Id). Many titles are defectife for want of attentkia to 

these particulars. 

The surrender is frequently taken from the eethd fiie tmate^ 
instead of from the legal tenant This is erroneous. 

Somettmes, also, no actual surrender is made ; and the new lease, 
instead of being granted, as it ought to be, to the legal tenant, under 
the former lease, is granted to the ce^hd (jue trust ; so that there is 
not any virtual surrender of the subsisting lease. 

This is also a defect, unless there be an actual surrender by the 
legal termor ; and whenever the defect occurs, and remains mate-^ 
rial to the tide, all persons concerned in interest at law and in 
equity, at least at law, should assist in completing the title, and in 
making an effectual surrender, and in obtaining a new lease. 

But such defective leases, though voidable by the successor, are 
good against the lessor himself ; and eventually a title which was de- 
fective on this ground, may become good by the acceptance of a ncW 
lease, when the title is so circumstanced, by efflu^on of time, or by 
a subsequent surrender, &c. that it is free from the objection which 
existed at the date of a former lease. 

[•12] ♦6thly, Merger, ^c. 

Terms, like all other particular estates, are liable to merg^ in 
the estate next in reversion or remainder. 

Whenever it may be necessary to apply the learning of meiger, 
the third volume of the Practice of Con/eeyancing will afford material 
infonnation. 

These leading points should be kept in mind : 

Ist. A legal estate cannot merge in an equitable estate; but 
sometimes an equitable estate maybe extinguished in the legal estate. 

Sdly. A remainder or reversion cannot merge in a prior par- 
ticular estate ; but the prior particular estate must, if any merger 
take place, be absorbed by the reversion or remainder. 

Sdly. The better opinion is, that one term may meige in another^ 
although the term in reversion or remainder be for fewer years than 
the term comprised in the prior estate. 

4thty. A term which a person has as executor, administrator, ot 
in right of his wife,^ will not merge in the freehold or inheritance 
which he had before the term became vested in him by such act of 
law. Nor will a term so held in another's right be merged by a 

subsequent descent of the reversion or remainder (e). 
[*1S] *But a purchase of the reversion or remainder by a person 
having a term in another's right, will occasbn a merger of 
the term, even though the purchaser be a trustee of the term. 

5thly. The term will merge as to that part or share only in which 
the same person has the reversion or remainder, and also the term. 
So that if ne have the term in the entirety of the lands, and the rever* 

(4) St Hen. Vm. c. S8 ; I laf t. 44 b. (e> JPIoCf T. Slnpj Cro. Jtc. t76. 
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si<^ or remniBd^r in ovie third part o£ the landB, the term wiU merge 
as to one third part oaly. 

6tbly- AUbougb the tQrm» and the reversion or remainder, be 
limited by the same deed or will ; as to «9 for years, remainder to 
4 for life, the term will merge, eicept in particular cases ; as, 
wbere j^ is tenant for the life of C» remainder to ^ and J7 for life : 
in that case, on aeconnt of the joint tenancy, the estate for the life 
of C will be protected («e). But the same person may be tenant 
ibr life, with remainder for years (A. 

j9 made a mortgage fer a term of^500 years, and afterwarda ano« 
tber mortgage for a like term. Both the mortgages were satisfied, 
and the terms were assigned to distinct trustees ; one term to each 
tmstiee, q|K>n trast to attend the inheritance. Some time after- 
"Warda the owner of the fee took an assignment of the first term with 
lyi intent to merge It, or have it surrendered ; but it was 
held that the merger was ^prevented by the interyention of [*14] 
the Qther term outstanding in another person (g). 

Thia Qaae sbow« bow cautious the conveyancer should be in siir« 
rettdenng l^ term. The surrender should be to the person having 
the next immediate estate in remainder or reversi<Hi. This otmnot 
aJways be done with certainty, for want of knowledge of the preeise 
sBtate of the titlff ; aod it seems advisable in those cases» to make the 
snrrfmder bj deed-poll, and generally to the person or persons then 
l^iviqg tb^ next imsaedAate estate in remainder or reversion* In tUs 
imde, the term woidd, i^ should seem, be effectually extinguished. 

The pr a<:.^ce of using ^rords of assignment as wett as of surrender 
ui even stUl «Mm elig^ and safe. 

7tbly, Sw^f€m9n. 

In lavwil^^ titlea vnder leases, it i« ulsot necessary to be stfis* 
4ed that ^ right by auoces^n or transmission is cooMsts«t witti 
tbe ndes of law, and the nature of the tilJa 

Theae points will be exannned under the heads of Titles under 
Heirs, Special Qcei^pantsb General Occupants^ Executors and Ad- 
mimstrators. 

8thly» ileneiMiJi, ^c. 

Under the head Tennnt-Rigfat, some points connected with 
the learning of renewals are ^noticed. Others will be imw [*15] 
ticed under the head Surrenders, &c. 

The general mle is^ that renewed estates are subjeet to the same 
uses, or rather trusts, as the estates which existed under the old 
leases. 

By different acts of parliament, incapacitated perscAS are^ under 

(«f ) WiieaCi cue, t Rep. 60. 

if) 1 huU Mb : S PrnUmU Praelice of Conpeymtiing, 44, 45. 

if) WhUehwrehw. WMMtm^ t P. WOl. S96. 
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certain circamstances, and in certain modes, enabled to renew, and 
to make surrenders for the purpose of renewal. 

IVequently by wills, &c. lands held for freehold leases are fimited 
by way of strict settlement / 

Tf^th a view to fiiture renewals this is highly improper ; since, in 
the case of a limitation to «d for life, with Imitations over to his on- 
born SODS, with an interposed remainder to trustees for preserving' 
remainders, no effectual surrender can be made unless by an act of 
parliament, or the decree of a court of equity, sanctionii^ the act of 
a trustee to destroy the contingent remainders. 

To avoid all difficulty on this subject, the legal estate should be 
vested in the trustees to renew, &c. and to raise fines, &c. and 
subject thereto, the equitable ownership should be settled ; or at 
least if the legal estate be limited to the beneficial object of the 
settlement, a power by way of use should be given, enabling the 
trustees to surrender, &c. mortgage, &c. 

And as the absence of a trustee may prevent either an 

[*1 6] *actual surrender, or an exercise of a power given to several 

persons jointly, a power might be so penned as to authorize 

the exercise of it by such of the trustees as may be in England, 

and not under any incapacity to surrender. 

The learning respecting terms of years, &c. is of essential im* 
pbrtance to titles, since the property held under leases and terms of 
years, and other chattel interests, is of immense value ; and the 
practice of keeping terms on foot to attend the inheritance, renders 
this learning still more extensively useful. In the Esioy an the 
Q^a$aity of Estates a summary of the learning respecting the con- 
stituent parts of terms of years will be found. The subject should 
be pursued in BacwCs Abr. chap. Leases, and Chief Baron Cim^nfM 
Digest, title Estates ; and the leaiming respecting attendant terms 
is collected in Cowfinfs Digest, Chancery (A) ; in Mr. BtOkr^s An- 
notations on Coke on Litt. and by Mr. Sk^den in his Vendois and 
Purchasers. The rules of law and practice, applicable to the 
assignment of terms and of attendant terms, will be inserted in two 
chapters of the fourth volume of the Practice of Omoeyasuing. 

In reference to terms of years, the more prominent points to be 
considered are, 

1st, The right of the lessor to lease. 

Sdly, The capacity of the lessee to receive the lease. 
[*17] *Sdly, The right or ability of an assignee to asagn the 
term. 

4thly, The capacity of an assignee to receive the term. 

5thly, The deducticm of the title under the term. 

6thly, The accuracy of the words descriptive of the parcels. 

7thly, The competency of the words of limitation in the lease, or 
in the assignment. 

The law respecting the date of the lease ; the commencement o{ 

{h) 'Rrnst. 4 W, 22. 
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tbe lease ; the duration of the lease ; the mode of computing the 
time of duration or continuance, next present themselves for con- 
sideration. 

To dilate on all these heads would be to waste the time of the 
student, and withdraw his attention from those works wUcB contain 
ample information on the subject. 

A general outline will be found in the Essay on the Quantity of 
BskUes. However, a few points of contrast will be useful. 

lst» Leases for lives confer freehold interests ; leases for years^ 
or for years determinable on lives, are chattel interests. 

2d]y, Leases, and other assurances liipiting estates for lives, must 
he measured by the life or lives of a person or persons in being at 
the date of the grant, &c. or by some event connected with a fife 
or lives in being, as widowhood, &c. The like observation 
18 applicable to copyhold grants for lives ; and each grant [*18] 
^rnust pursue the custom, and be of the entire tenement at 
the ancient rent, customs, &c. 

Sdly, Terms of years may be either absolute, or with a collateral 
determination* 

They may be, and frequently are, determinable on a life or lives. 
This collateral determination may be marked by the life or lives of 
a person or persons to be bom, as well as of a person already bom ; 
as, if «^ and J7, or either of them, should so long five ; or u .if and 
fi, and their first son to be hereafter bom, or any or either of tbem» 
should so long live. 

4thly, A lease to .A, for the life of A and f , gives an estate whfle 
they and the survivor of them shall live. 

A lease to Jl, while A and B shall be justices of the peace, or 
fihall be resident in Norfolk, will deteraiine on the death of any one 
of them; or when either of them shall cease to be a justice of the 
peace, or to be resident in Norfolk. 

A lease for years, if Jl and B shall so long five, will determine 
when either of them shall die. Hence the practice to add, when 
the intention requires it, << If they or either of them should so long 
live.'* : 

5thly, At the common law, leases for lives, of lands in posses- 
sion, must be completed bv Uvery of seidn, or made by lease and 
release, &c Estates for lives under powers, may be, indeed ought 
to be, cretuted without Uvery. 

When fiv«ry is made, it is not of any avail. 

Leases for years may be created without *deed, unless ["^19] 
they be of the rm>er$bm. They might, by the common law, 
be created without writing; and now may be created by parol; with 
writing, evidencing the contract ; and reversicnary or future leases 
may he created in like manner. 

Bat a lease of tiie reversion pasong the estate and the services 
immediately to the lessee, cannot be created without a grant, and a 
grant cannot be effectual wilhoQt a deed. 

fitUy, By the common law, estates of freehold cannot be granted 

Vol. U— D 
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, to commence infuluro. Leases for years, unless they be under a 
power, or some enabling statute, requiring the lease to be in pos- 
session, may be limited to commence from a time to come, or on an 

qrent. 

And, under the learning of executory devises, and springing uses, 

^states to commence infiUuro are good. 

So trusts and estates in rents, &c. on the creation thereof may 
b^ granted by deed or will, to commence infuttaro {hh). 

7th\jf By the common law, leases, except a lease from an infant, 
may be good with or without any reservation of rent ; while leases 
under powers, or enabling 'statutes, must, in this and every other 
respect, conform to the power, 

8thly, Though in the limitation of terms of years there must be 
words, marking with certainty, either in expression, or in 
[*20] construction, "^the duration or continuance of the terms ; 
and in leases for lives there must be a certainty of the lives ; 
yet in the assignment of lands held for lives, or for years, all the 
estate may pass by words of grant, without any words of limitation 
tp heirs, or to executors, or any words expressive of time. 

Thb observation is applicable to deeds as well as wills. 

9thly, Freehold estates for lives in lands, and of the legal estate, 
must, however created, be transferred by livery of seisin, or by lease 
and release, or other mode which is equivalent ; while estates in 
lands, under terms for years, may be transferred by mere writing, 
except they confer a title to the reversion and services ; and under 
such circumstances there must, it is apprehended, be a grant, oi: 
assignment by deed. 

An end may be put to a term of years by extinguishment ibereof 
in the reversion or remainder; Uiat is, by a surrender of the 
term (i). 

An irUeresse termini cannot, in point of legal form, be surren« 
dered ; nor enlarged by re-lease or confirmation (*:) . It may be 
re-leased ; of course it must be by deed ; and a deed importing to 
be a surrender may operate as a re-lease. This interest may be 
assigned (I) ; it is transmissible to executors (m) ; or it may, 
[*31] as well as an *actual term, be virtually surrendered by tiSe 
acceptance of another term of years, or other estate, incom^ 
patible with that interest. 

Merger is another mode pf extinguishing a term of years. 

And a term of years may be defeated by a condition^ or a proviso 
o[ cesser. 

It is frequently necessary, in the investigation of a title, to ascer* 
tain that the condition or proviso of cesser has operated ; in other 
words, that the events have happened. 

The surrender of a teym which has been long dormant is some^ 
tim63 presumed (n). 



(«) Aid. 
Term Pep, 47,. 
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l^he late case ot Doe d. Grajvam v. Scoit (o), has induced great 
baution in relying on the presumption of the surrender of a term {oo). 
Of a term which has been assigned to attend the inheritance, un- 
less the title to the inheritance has been in opposition to the trust 
declared of the term, no surrender will be presumed ; and no les^ 
time than twenty years will raise the presunlption that a mortgage 
term has been surrendered (p) ; nor twenty years without circum- 
stances {pp) \ and the late decision in Clwlmonddey v. Lord 
Cltnton and others (9), has ^greatly shaken the confidence [^22] 
wbicity in practice, used to^be placed on such presumption. 

When the possession has been adverse against the inheritance^ 
and against a term of years carved out of the inheritance, the title 
obtained against the termor by adverse possession will protect the 
possession against ejectment, though the seisin mav be regained in 
a real ac^on by the owner of the inheritance, but according to 
Lord Coke (r), '< if lessee for years be ousted, and he in the rever- 
sion disseised, and the lessee re-lease to the disseisor, the disseisee 
may enter, for the term of years is extinct and determined;" and 
Lord Coke further observes, << fiut otherwise it is in case of a lessee 
<< for life ; for the disseisor hath no term of years whereupon the 
" lease of lessee for years may enure r^)." * 

When a term of years is in two jomt-tenants, an assurance by 
one of them will not pass more than his moiety or share ; yet one 
of several exectUors or administrators may assign the entirety of the 
lands, or demise them for all or any part of the term {I) . 

And an assignment purportmg to be from several executors, and 
executed by one only of them, will be effectual for the entirety. 

This pomt was once doubted. It was afterwards treated in 
practice as the opinion most consistent with the n$tture Stnd 
office and power ^of an executor. And the point was lately [*23] 
considered, and so ruled by Ch. J. Gibbs, at nisi prius, and 
so decided in Chancery. 

Cf Titles under Tenants by Statute Merclianly Staple, ^c. 

Tenants by statute merchanty staple, elegit, &.c. have, in point of 
law, an interest measured by the quantum of their debt ; but lii 
equity they have merely a security for money. 

Their mterest is of a chattel quality, and not of freehold tenure ; 
though by the special provision of the acts of parliament, under 
-which their interests originated, tenants under statutes merchant 
and of the staple may maintain an assize, which is by the common 
law a remedy proper to an estate of freehold. 

If the debt be lOOl, and the extended value be 51 per annum, tbc 
estate will continue to the end of twenty years ; but the estate may 

(o) n Eagt, 478. {o o) Bat see Zht v. HUder, 2 Bum. & Aid. tB^j 

\p) Doty, Calvert^ Tannfon, 170. 

pp) Do€ ex dem. Holly, Smrteit, 5 Barn. & Aid. 687. {q\ 3 MeriTsIe, 171. 

^•) 1 Inst, vn b, aod 273. a. (f ) 1 Inst. 27S a. (f) Preston's Shep. Touch. 484> 
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determine at an earlier period by casoal profits ; and the account 
may be taken at law on ihe writ venire facias ad c(nnpntandmn. 

At law, the extended value only is regarded, and this value is 
generally far below the actual value, so as to make an aUowance 
for the loss of interest, &c. 

But in equity, the estate is considered merely as a security for the 
debt, interest and costs ; and the estate of this tenant may be 
[*24] redeemed like a mortg^e, on payment of the prindpal, *]n- 
terest and costs ; and the account will be taken accprding 
to the actual, and not to the extended, value (u). ^ Whether there 
foe any limit of time, after which a court of eqmty will not administer 
this relief, is a point on which no decision has been found. 

These interests being of a chattel quality, may be assigned as 
other chattel interests, withotit livery of seisin, or may be bequeathed 
by will as personal estate ; and on the death of the tenant tiiey wffl 
devolve to his executors, or other personal representatives, or pass 
to a legatee by bequest, and assent to that bequest. 

The estate may be in reversion, or ui possession ; and one estate 
of this description may, it should seem, merge in another estate of 
the like description (^)- 

And'^certainly it may mei^e in a term for years, or any estate of 
freehold ; and it may be surrendered to the person who hath the 
next estate in reversion or remainder (y). 

A person who buys an estate of this description must consider it 
rather in the nature of a mortgage, and consequently redeemable, 
than as an actual and absolute ownership. 

The like observations are for the most part applicable to 
[*25] thg, estate of exeeutare^ and trustees, ^who hold lands till debts 
are paid ; for their estates will determine when the debts are 
paid, tn tile case of a tenant by statute, &c. the estate will not 
determine except there be a judgment on the writ ve/nHre faciei ad 
comwUandufn, ascertaining that the debt is satisfied (z). 

Under the same description may be classed the estates of persons 
who hold quottsque, as in the instance of rights of entry, granted by 
annuity deeds, and by conditbns of re-entry, in which the feoffer, 
&c. is to hold till, &c. (a). 

Some of these interests devolve to the heir ; but when they attach 
and become vested they are chattel interests (6). 

Under Tenants at JVUl 

At this day tenancy at will cannot arise without express grant or 
contract. All general tenancies, with the exception of the tenancy 
of a mortgagor, under his mortgagee, and of a cesttd que trust, 

(tt) Marth ▼. Lee^ t Vent. SS8. 

(X) JXgkUm ▼. Gremdlle^ Ventrii, 231 ; Collis'ft Pirliamentary Cases, 64. 

(y) Sd Tol. ofPreMton^s Practice tf Cmweyanemg. pp. 177. 195. 

{z) PretUm'M Skip. Touch. 368. 

(a) JmoU T. Cowley, 1 Siderf. 344 : Sir Tho, Raym, 135. latt. tec. 3S7. 

(6) Jemott T. Coie/w, 1 Siderf. 349. 
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under his trastee, are, bj implication, and constructively, from year 
to year. 

A mortgagor, or a cestui que trust, though accounted for many 
purposes a tenant at will, is so by implication only, and in a secon- 
dary sense. Such tenancies from year to year may devolve to the^ 
executors or administrators, or may be assigned. 

*An actual tenant at will has not any assignable interest. [*^] 
His interest, however, admits of an enlargement by re- 
lease (c). 

Under Copyholders, 

For some purpose a copifholder is considered as tenant at will. 

He has a tenancy, so far that his estate may be enlarged and con- 
verted into a freehold interest by re-lease of the lord (d). In all 
other respects die duration of bis interest depends on the extent of 
the customary grant, and the custom of the manor. He will be 
tenant in fee, in tail, or lor life, according to the form of the grant ; 
and, inforrori words, warranted by tiie custom, may pass the inherit- 
ance, as a grant to a man to hold siln et suis. The copyholder can- 
not have a fee when the custom is to grant for life ; but a custom 
to grant in fee warrants a grant to a man and the heirs of his body ; 
and a custom to grant to several successively for three lives warrants 
a gnmt to one person for &ree lives (e^. 

His alienation must be governed by tne modes prescribed by the 
custom of the manor. 

In general no estate can pass inter vivos without a surrender. As 
against an heir of a deceased tenant, a will, and a surrender to the 
use of that will, was necessary. 

♦As to persons dying after the twelfth day of July, 1815, [*27] 
the necessity of a surrender to the use of a will is super- 
seded (/). 

This statute wiH give occasion to a series of decisions devolving 
numerous questions of great nicety. 

Equitable estates may pass by contract, or by will, without any 
surrender to the use of the will. And if there be any estate tail, 
the customary mode of barring the entail must be observed {g). 

This rule equally prevails when the estate tail is of the equitable, 
as when it is of the legal, ownership, except as to the equitable estate 
tail in particular cases, in which the tenant m tail has done every 
thing in his power to bar the entail, and has been prevented by 
fraud, or breach of trust in his trustees, from accomplishing his in- 
tention (A). . 

It is now agreed that the equitable tenant in tail of a copyhold 

^c) Litt. Me. 4eO. 

(d) 2d Tol. of Pruton'a Fraetice of Conveyancingy S84. 

<<) Smmile r, PenhaittWy 2d Lord Rajm. 994. 

(/) Statute of 65 Geo. Ul. e. 192. 

Ig) PuUyn T. MiddltUm, 9 Mod. 4B3. 

( h) Otwatf T. HwUoHy 2 Vera, 6S5 ; Pullyn r. MiddUton, 9 Mod. 483. 
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estate may suffer an equitable recoyeiy ; and it should seem that 
the case of Otway and Hudson will be applicable only when the lord 
refuses to allow the equitable tenant in tail to suffer a recovery in 
the lord's court, and the trustees also refuse to make a surrender 
to the use of the cestui que trust, as tenant in tail, so as to 
[*2S] give him a *legal estate tail, and qualify him to suffer a legal 
recovery in the lords court. 

In general a customary recovery is the proper mode of banriiig 
an entail of copyhold lands. 

In some manors, however, the entail may be barred by a surren- 
der ; or a surrender to the use of a will ; or by a forfeiture and re- 
grant ; and two or ndore of these modes may be concurrent ; so that 
either of them may be sufficient And when lands may be entailed, 
it is of necessity, in intendment of law, that the entaU may be barred ; 
and it may be barred by a surrender to the use of a purchaser, or 
of a trustee or even a surrender to the use of a will, unless some 
special mode of barring the entail has been prescribed by the cus- 
tom of the manor. 

Some manors do not admit of entails ; and when no entail can 
be created of the legal estate, none can be created of an equitable 
estate ; and therefore, an attempt to create an estate tail by way of 
trust, in lands which do not admit of an entail at law, will be nuga- 
tory. 

Instead of uming to create an entail, there should be special limit- 
ations of trust, adapted, as near as may be, to limit an interest, as- 
similated to the nature of an interest under an estate taU. 
[*29] This may be done by way of trust for such ^person or 
persons, as for the tittle being, within the period of certain 
lives, and twenty-one years, shall be seised of the freehold hods 
under or by virtue of the settlement made thereof, or any convey- 
ance to be made, or fine levied, or recovery suffered thereof; so 
that the same, &c. may go, devolve, &c. to the same persoik, &c. or 
the copyhold lands may be directed and declared to be held in trust, 
&c. for •A for life, with limitation to his first son ; or his first sou 
who shall attain twenty-one, or die under that age, leaving issue 
living at his death, for an estate in fee, with suitable limitations over ; 
or to i^ and his heirs, and if he should die without issue living at his 
death, then over. 

Limitations of copyhold lands, in the form of estates taD, are con- 
sidered as conditional fees, when the lands do not admit of an entail. 

For this reason, and also because certain hereditaments, not being 
tenements, are not entailable, the doctrine of candUUmal fees ought 
to form part of the study of the conveyancer. 

In some manors, and the manor of Dymoek in Gloucesterdiire 
affords an instance, the custom warrants grants to the tenant 
and the heirs of his body ; so that no tenant has the fee-simple. 
Estates thus circumstanced give occasion to these and similar ob- 
servations. 
[*30] It should seem, that by the custom of this *manor the 
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course of devolution must be to the tenant and the heirs of bis body, 
with a right, through a customary conveyance or alienation, on the 
surrender to the lord, and a new grant, to alien to another and the 
heirs of his body. It should seem, also, that the descent will be to 
the tenant and the heirs of his -body ; and if the legal estate be de- 
scendible in this manner, the equitable estate must, it should seem, 
although this is doubtful, be descendible in like manner ; and diffi- 
culties may arise in deciding whether this estatd is a conditional fee 
at the common law, admitting of alienation in any other manner 
than to a new tenant and the heirs of lus body ; and also, whether 
the equitable fanterest will be descendible to a man and his heirs 
generally, while, by the custom of the manor, the legal interest b 
confined in its descendible quality to the tenant and the heirs of his 
body. 

Though in general copyhold lands wiD not pass without a sur- 
render, or other customary mode of alienation, yet even by the com- 
mon law, a deed wiD, in some cases, be effectual to perfect the title; 
and in other cases deeds are made necessary by particular acts of 
parliament. Thus there may be a re-lease of a right by deed from 
$L person who has a mere right or title, io a person who is in pos- 
session, and has obtained admission (i). Also, one of several 
*joint'tenant8f or, it should seem, coparceners^ may re-lease [*31] 
to his companions, and the tenant may re-lease to the lord, or 
fbe lord to the tenant. Also there may be a lease by deed, provided 
such lease be warranted by the custom of the manor, or by the 
license of the lord ; and the estates of bankrupts pass by bai^ain 
and sale enrolled ; and sales under the land-tax act are to be made 
in like manner. 

But one tenant in common cannot re-lease to another. Each 
tenant in common is a tenant of a dbtinct tenement. 

And although rights. &r.. may hp. rp-leased by deed, they may 
also be re-leased by surrender ; and married women having rights^ 
cannot re-lease these rights by mere deed without a surrender ; and 
therefore to bind the rights of a married woman there must be a 
surrender to give effectual operation to the re-lease. 

Bo also equitable estates may pass by deed. They will also pass 
by any customary mode of alienation ; and the owner of an equi- 
table estate may, independentiy of the late statute, give his property 
by will, without a surrender to the use of the will. Such g^ft, by 
will, will be valid whether the testator has the trust, or an equity 
of redemption, provided the legal estate be out of him at the time 
of publishing ins will (ft). ... 

*A copyholder, however, who retains the legal estate after [*32] 
a mortgage made by surrender, and before admission of the 
mortgagee, could not have devised the lands without a surrender to 
the use of the will. Nor will the will become operative by relation, 

(0 gUi r. Qtwrnfon, 4Rep. S5. (k) Ktnebel r* ScntfUm, 7 Vw. 487. 
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as an admission of the mortgagee ; thus changing the l^;al estate 
into an equity of redemption (I). 

But surrenders will not operate by way of estoppel; and consi- 
derable difficulties may be experienced in finding any mode of as- 
surance which will produce the effect of an estoppel. 

When there is a contingent remainder in copyhold lands to a per- 
son not ascertainable, as to the survivor of several persons, or to 
persons who may answer a given description, there is not any ef- 
fiictual mode of barring this possibility without any interest 

So an expectant heir cannot bind his future interest by surren- 
der (m) ; and though he becomes heir, the succeeding heir will not 
be bound by lus contract before he was heir (n). 

But all other interests of a contingent or executory nature, to a 
person ascertained, may, it is apprehended, be barred or extin« 
guished. 

A release by persons adult, &c. not under coverture^ will cer- 
tainly extinguish their right. 
t^^SS] *And on principle, it should seem that a surrender from 
husband and wife, entitled in right of the wife, will hav^ the 
same effect as a fine. At all events, there is reason to conclude 
that a common recovery by them w31 preclude all Hght on her 
part 

For it is absurd, and contravenes the policy of the law, that 
there should exist a right or title, coupled with an interest, without 
any means of barring that interest 

The maxims are, unumquodque dis$obi potest eo Ugmnme qu0 
UgcUwr — wl ^am catweniens est wUuraU (zquitad ftiom volwiUtUem 
domini rem suam in alivm transferrer ratam habere (o) ; and it is 
submitted that the whole system of our laws proves tnat contingent 
as well as vested interests are within the principle and the reason of 
these maximsL 

And though the excejption in the case of a contingent interest 
in tail be admitted, this b in consequence of the statute de donis, 
and of the law applicable, by analogy, to copyhold lands^ and not 
of the original rules of the common law. 

There may be a special occupant of copyhold lands; but there 
cannot be a title by general occupancy (p). 
[*S4\ On a grant to a man for three hves, the ""^grant will deter- 
mine on his death, unless the heirs be special occupants (9). 

So if the fee be limited to A for the life of £, with remainders 
over, the estate of wS will determine on his death, though B be 
living. 

The lord will, it should seem, be entitied to hold during the 
lifeofB(r.) 

At least there are some instances in which the lord shall have 

(2) Kinibtl ▼. SerafUm, 7 Ves. 497. (m) GoodUtie v. Jlfortt, 8 Term R«p. 565. 

(n) JlfoTM T. Faulkener and odien, 1 Anttr. U. (o) 1 jRep. lOQ. 

Ip) Smartt4 ▼. PenhaUmo, 2 LoidiUym. 994. (q) Zwch V /Wf) Tfitit, ISa. 

(r) C<mi&e'« case, 9 Rep. 75, 
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the interest between the determination of one estate and the com- 
mencement of another estate {$). 

Contingent remainders of copyhold lands do not admit of de- 
strnction by the surrender of a tenant for life. 

But a remainder may fail, because the particular estate deter- 
mines before the remainder can vest in possession. 

And it is considered to be law, that a copyhold estate in fee, of 
the legal ownership, cannot be granted to commence infuturo. 

Though there cannot be a general occupant of copyhold lands, 
yet the custom may prescribe me successor ; thus the wife may be 
the quasi heir ; as on a grant to one for the lives of three persons ; 
the persons named as lives may by custom, but not witheut a cus- 
tom, become the copyhold tenants (t). 

And although the executors may not take at *law, so as [*35] 
to become occupants, yet the equitable interest, under a 
' copyhold grant for lives to trustees, wiU devolve to the executors, 
&c. of the ceskd que trust, unless the heirs be entitled as specially 
named. Such equitable estates for lives admit of quasi entails. 

And though equitable interests in copyhold tenements held for 

lives may be quasi personal estate, for the purposes of succession 

or transmission, yet it should seem, that a husband alone, or the 

' husband and wife, except by a surrender, cannot alien this life-in- 

terest of the wife. 

Tenant iy Sufferance. 

A tenant, or rather a late tenant, occupying by sufferance, has 
not any estate ; he has merely a naked possession. The conse- 
quence is, he has not any estate to transfer, to transmit, or to sur- 
render, nor any interest capable of enlargement by a release. 

Oeneral Observations. 

As to all those tenants who have transferable or transmissible 
interest^ one general observation may be made. Care must be 
taken, in deriving a title from them, to consider the effect of their 
conveyances ; and to understand Uiem as good in point of valid 
tide, only accos^Kng to the degree of interest which was 
vested in the grantor, or at least within the power *or scope [*S6] 
of ownership of the grantor at tbe^date of hb conveyance ; 
not to be misled by the words of the deed ; and to conclude that a 
fee has been conveyed merely because the deed imports to convey 
a fee. 

The next thing to be considered is, whether the deed or other 
conveyance was proper, and effectual to pass the interest which it 
imported to convey ; or whether the defect has been cured by ad- 
verse possession, nonclaun on a fine, and the like, or by release or 

(t) Ibid. (/) BisU ?• /?aioi{eji, S Ettt. S0O. 

Vol. H.— E 



confirmation df the persons capable of releasing or confirming ; or 
whether the defect has become immaterial from subsequent cauaes, 
as the determination of a particular estate, or by some other event, 
by which an estate once defeasible or determinable has become 
absolute or indefeasible under the statute of limitations, or iht 
statutes of non-claim on fines. 

And in regard to recovery deeds, and recoveries defective, ibr 
some cause connected with the title deeds, more than ordinary 
caution is requisite for the purpose of ascertaining that the defects 
bav« been cured. For instance, if one recover} nas been defec- 
tive, for want of a good tenant to a writ of entry, cave must be 
taken that this defect has become immaterial by the failure of the 
estate tail, &c. or that the defect has been supf^d by another re- 
covery, or fine, or some other adequate assurance. 

But if another recovery, which has been suffered, was 
[*S7] essential to the validity and *completi(»i of the title, it is 
particularly incumbent ob the conveyancer to scrutinize, 
with particular diligence, the title to the freehold; and to take 
care that the freehold was vested, during the term in wluch the 
recovery was suffered, ui the tenant by whom the second recovery 
was suffered. 

For example, if «i9 be tenant for life, with remainder to £ in tail; 
-and A mortgages to C and his heirs; and afterwards .d, without the 
concurrence of C, convey to D, to the intent that a common reco- 
very may be suffered in which JB is vouched and vouches over, tins 
recovery will be defective for want of a good tenant to the writ of 
es^ ; since, during all the term in which the recovery was suf-« 
fered, the freehold was in C, and not at any time in 1> ; but if Jl 
die, and another recovery is suffered, the defect in the former 
recovery becomes immaterial, so as the second recovery be duly 
suffered. 

Especial care must be taken that in tiie second recoveiy the 
freehold was vested in the person named as tenant for that re«> 
covery. 

In practice, it will be found that more titles are defective for 
want of a good tenant to the writ of entry than from any othw 
cause. 

In complicated cases it will, on consideration of the abstract; 
be proper to arrange die titie under the freehold, by way of 
analysis, so as to consider the state of the titie to the freebcdd 

distinctly. 
[^38] *Thus the whole attention will be confined to one object, 
and enable the mind to encounter and to subdue any diffi- 
culty. 

Of ilie Pother of Mien<Hion defending &n the QualUiee of EitaUs. 

Hitherto the power of alienation arising from the quanHtg of 
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estftte has been considereci. It will now be proper to add the lead*^ 
iDg observations which arise on the qualities of estates ; 
Goimdering them as estates. 

In sole tenancy or severalty. 

By entireties. 

In joint-tenancy. 

In coparcenary. 

In common. 

In possession. 

In reversion. 

In remainder* 

Vested. 

Contingent. 

Executory. 

Absolute. 

Conditional. 

Defeasible* 

Legal. 

Equitable* 
And it is observable, that the same persons may be joint-tenantS) 
or tenants by entireties, or tenants in common of one estate ; 
and they, *or any one or more of them, may have another [*39] 
estate of a different quality (u). 

*Sb to sole Tenants, 

A sole tenant is to be considered as having the entirety, and con- 
fix quently he may convey the entirety, or any portion of it; and 
thus if he convey a portion he ceases to be- a sole tenant, and be- 
comes tenant in common. For many purposes, each tenant in com- 
mon has a sole or several seisin, or title ; a distinct tenement ; and 
hence the multiplication of entire services ; but no tenant in com-^ 
mon has a sole tenancy in the sense now intended to be expressed. 

^s to Tenants by Entireties. 

A tenancy by entireties is peculiar to a gift to two persons, beings 
at the time when the gift takes effect, husband and wife (x). 

This species of tenancy arises from the legal notion of the unity 
of their persons (y). 

It may exist in application to an estate in fee, in tail, for life, or 
for years, or other chattel real. 

Several consequences flow from the nature and peculiar qualities 
of this tenancy : 

1st. If a grant be made to, or to the Use of, three persons 
jointly, and two of them are ^husband and wife, the three [*40] 
together are joint-tenants as between themselves ; but the 

* 

( tt) 1 1ttt ISS b. (a:) 1 Inst. 187 ; Wins- Mil. SU. (y) 1 Inst, lift «. 187 b» 
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husband and wife are tenants by entireties as between tlieia-' 
selves (z). 

And for that reasoii the wife cannot under such gift be rendtted 
for more than a moiety (a), as will be afterwards noticed. 

For all the purposes of ownership, the hasband and wife haYe 
only one moiety, and their companion in the tenaney has the other 
moiety. 

Thus in the language of LUi. sect. 991 ; << Also, if ^ joint estate 
be made of land to husband and wife, and to a third person, in this 
case the husband and wife have in law, in their right, but the moiety, 
and the third person shall have as much as the husband and wife ; 
viz. the other moiety, &c. ; and the cause is, for the husband and 
wife are but one person in law, and are in like case as if an estate 
be made to two joint-tenants, where the one hath, by force of the 
jointure, the one moiety in law, and the other the other moiety, &c. 
In the same manner it is where an estate is made to the husband 
and wife, and to two other men ; in this case the husband and wife 
have but the third part, and the other two men the other two parts, 
&c. causa qua svpraJ^ 

On the death of the husband and wife in the life-time 
["^41] of their companion, and without having ^severed the joint 
tenancy, their companion will be entitled to the whole, or 
entirety, by survivorship. 

So if the companion die in the life-time of the husband and wife, 
or either of them, and without havipg severed the joint-tenancy, the 
entirety will vest in the husband and wife if both be living, and in 
the survivor of them, if one of them be dead. 

As between the husband and wife, the material difference arising 
from a tenancy by entireties is, that the husband has not, except as 
IS afterwards noticed, any right, as against his wife, to alien any part 
of the lands, or, at the common law, to forfeit them by attainder or 
otherwise (6) ; but on the death of the husband in tlie life-time of 
the wife, the entirety, or (as the case may happen,) their moiety, will 
belong to her, notwithstanding any alienation by the husband (c), 
or his attainder, &c. 

But a gift to a man and woman, or a gift to the use of a man and 
woman, who afterwards intermarry, and although the use be exe- 
cuted in them after the marriage, will not make them tenants by 
entireties (({). And even a husband and wife may, by express 
words, at least so the law is understood, be made tenants in com- 
mon by a gift to them during coverture. 

But a deed of feoffment to a man and woman jointly, bc- 
[^42] fore marriage, and livery of seisin to *them after marriage, 
wilLgive them the seisin as tenants by entireties (e). 

The Kke law was applied to a grant to a man and woman jointly 
before marriage, and attornment to them after marriage (/). 

[z) 1 Inst. 187 b. 356. (a) 1 Intt. S56. 

(6) IVmbiih r. TalboffB eve, Plow. Com. 5S b ; 1 iMt. 187 b. (c) 1 Imt. S26 •* 

i,fl) 1 Inst. 187 b. {e) Wijigate'* Mnku, Sll ; 1 Inst. 187 b. (/) Ibid. 
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In each of these instances no estate passed tiU livery in one case, 
and attornment in the other case. 

So a recovery in value by hushand and wife, on a voucher to 
warranty, shall render them tenants by entireties, although they re- 
covered by force of a warranty, annexed to an estate of which 
they were joint-tenants (g). 

On the same ground, a devise to a roan and a woman jointly, 
who intermarry between the date of the will and the death of the 
testator, would confer a title on the husband and wife by entireties, 
sed qwBre. 

But the audiorities cannot with equal reason be applied to a bar- 
gain and sale to a man and woman before marriage, and enrolment 
after marriage. 

The case of the use before the statute, and the execution after 
&e statute^ depends on the enactment of the statute of uses (A). 
That statute executes the possession according to such quality, 
manner, form, and condition, as they had in the use (i). 

And when the husband and wife are seised, as * joint- [^43] 
tenants, or tenants in common, the husband may alien his 
particular share, and such alienation will be good as against his 
wife, and all claiming under her (k). 

It is also to be understood, that if husband and wife be tenants 
by entireties of a term of years, or other chattel real, then, with 
the exception of the instance in which the term is a provision for 
the wife under some agreement preparatory to the marriage, the 
husband alone may assign the term. 

And let it be remembered, that husband and wife may, by a gift 
to them before they are husband and wife, be joint^tenants, either 
in fe:e, fee-tail special, for life, or for years, or of any chattel real. 

In all these instances they may be tenants in common. 

Kven when there are joint-tenants in special tail theyjmay become 
tenants in common by a severance of the joint-tenancy. 

Under a tenancy'by entireties, the freehold is in the husband, so 
far that he alone is, or at least can make, a good tenant to the writ 
of entry (2) ; but all chaises, &c. by lease, or by conveyance made 
by him, will be void as against his wife, in the event, of her being 
the survivor, in like manner as if the husband had been seised only 
in right of his wife. 

Even when the husband and wife are tenants in tail by 
entireties, no fine to be levied, or ^recovery to be suffered [*44] 
by the husband alone, will be prejudicial to his wife in the 
event of her being the survivor (U). 

The cases which arise out of tenancies in t^l by entireties are 

deserving of particular attention ; and the distinctions which exist 

.between the operation of fines and recoveries, by one of several 

(r) NiehoPt mm ; Plow. Com. 48S ; 1 Imt. 187 b. (A) 27 H. YIH. c 10. 

(7) 1 Iwt. 187 b. (A) 1 Inst. 187 b. {I) 1 PreaUm'$ PraeL Convey. 55, 155^ 

0) BetMmonfs caie, 9 Rep. 138 ; Baker t. WtllUf Cro. Car. 476. 
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jk0He09 beiBg tenants by entireties, must be regarded with particu-* 
lar attention. 

hi die first plaee it will be proper to notice, that when tk^ is 
made to a man, and his heirs begotten on a particular woman, he 
alone is the tenant in tail. So when a gift is made to a woman, 
and the heirs of her body by a particular man, the woman alone is 
the tenant in tttl. The issue must claim as her heirs by this man, and 
not m ai^ manner as the heirs of the man. The like ob8er?ation 
is applicable to two persons ii^o are married, or may lawfully in- 
termarry, and the heirs of the body of one of. them, begotten by 
or on the body of tiie other donee. No act therefore, either by 
fine, or recovery, proceeding in one case from the man, or in the 
other case from tiie woman, not being the donee in taQ, can be a 
bar to the heiis in tail. 

Abo^ when a gift is made to two persons who are not married, 
but who may lawfully intermarry, and the heirs of their bo^ 
[*45] diei^ or the heirs which one of them shall beget on the *body 
<^ the otiier, so that they are jmnt-tenants in tail, both of them, 
jointly, before or after the marriage, may, by levying a fine with 
proelamatiottSi or by suffering a common recovery, emctually bar 
the estate tail ; and in the instance of the recovery, the remainders 
and reversions expectant on the estate tail. 

A fine levied, or common recovery sufiered by one of them^ 
would be a valid alienation of his or her particular share, but it will 
not prejudiee the other donee for his or her share ; but if one of 
them levy a fine with proclamations of the entirety, this fine wiD, 
by fi>rce of the statutes of S7 Henry VII. and Henry VIII. be a 
bar to die heirs in tiul, even oi the other ancestor, and take from 
the estate of that ancestor in his or her share, its descendible qua- 
lity under the estate tul. Thus the other ancestor will have a fee 
descendible to his or her heirs generally, and not to his or her 
heirs in tail (m). 

l^his fee may descend to the issue as the general heir, but he 
cannot take the land or share in his character of heir in tail : Of 
consequence, he must take as liable to the debts of his ancestor^ 
and to the charges, &c. which that ancestor may have created. 

This instance is an anomaly in the law. It proves that the heir 
in tail may be barred by the act of a parent, who, as to this shar^ 

has not any power of alienation. 
[*46] * Although the estate tail be deprived of its descendible 
qualities, all the other beneficial incidents, as the right to 
suffer a common recovery, will remain (n). The extracts given 
from BeawnojU^s case in a subsequent page will more fiilly explain 
this point. 

BeauttumPs case, Baker and WiUis^ and Erringtan and Erring* 
ton (o), deserve particular attention. They contain a large portion 
of asefiil knowledge appUeable to cases of this description. They 

(m) Baker y. Willigj Gro. Car. 476. 

in) BeaumonVs oaM^ 9 R«p. 138, and Baker ?. TViUiSf Cro. Car. 476. (o) S Bidstr. 42, 
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also affi>Td a large Bcore of kiunideclge illustrative of oiher topics 
connected wHh the duty of the coBveyancer. 

Even when the husband and the wiie are tenants by entireties 
the husband may discontinue the ewtoil (p). 

And when the husband and Krife are jai$it^tm(mt$f or tenants m 
common in tail, as distinguished from tenants by entireties, a re« 
covery suffered by one of them wiU bar t)ie entail I9 bis or her 
moUtyy and convey that moiety (f ). 

Bat when husband and wife are tenants in tail by eBtH*etiem a 
common recovery suffered by one of them in the life-time of the 
other will not bar the other parent, or this heirs inheritable 
under the entail (r), nor the ^remainder*men; and even [*47] 
idthough the husband $hould survwe the mfe^ yet it should 
seem the recovery would be inoperative as against the heirs in tiJl 
as well as the wife, &c. («). 

And if husband and wife are tenants to them and the heirs of ^ 
body of the husband, and a recovery is suffered by the hnsbwi 
alone as tenant, this recovery, by reason of the tenanpy of the 
freehold by entireties, will not bar the entail as to the entae^, or 
any part (t). 

But according to Sheppard in his Touchstone, the entail would» 
in this instance, have been barred even for the entirety* if the re- 
covery had been safiered by the husband as vouehee. 

The language of Sheppard, p. 45, is, << If lands be given to bus- 
<< band and wife, and the heirs of the body of the husband, wiUi 
<* remaindeis over to strangers, and the husband alone doth diseon^ 
f* tinoe, the whok land, by fine, feoffment, or bargain and sale in- 
€t dented and enrolled, and the writ of entry is brought against ^e 
<i discontinuee, and he doth vouch the husband alone, witbout the 
** wife, and the husband doth vonch the commoa vouchee, and sp 
« a recovery is had ; this is a good recovery for the whole land, 
<< and a bar to all the estates in tail, and remainder and revemov, 
** but not to the estltte of the wife ibr her life after the husband's 
*« death/' 

Also, after the death of one of the parents, ^tbe survivor [*48] 
of them, except so fer as that parent is restrained by the 
statute law, (as in the case of a woman tenant in tiul, €x praririone 
vJTi) {u)f will be competent to bar the estate tail, and the remaindeiai 
expectant on that estate. 

The folk)wi^g points are connected with the law vespeetiog; 
tenancy by entireties, and will illustrate that useful leanung : 

If a husband, wife^ and a third person, had purehased lands to Aem 
smd their heirs ; and the husband, before the stat of dS Hen. YIII. 
c. 1, had aliened the whole land to a stranger in fee, and died, the 
wife and the other joint-tenant were joint-tenants of the right ; and 

(p) ChunUy^B caw, 8 Rep, (q) MarquU qf Winehegter*9 earn, 3 Rep. 1. 

(r) Owtn and Mor§m^ i Rap. 6 ; JIPrmioi$'9 iSktp. Touch. 46. tad Pra/tUee ^ Con- 
tmf anting, US. 

(e) Owen nA Morgan, S Rep. 5 a. {t) lb\4. («) S7 Hen. VII. 0. tO. 
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if the wife had died, the other joint-tenants should have had the 
whole right by survivor ; for that they mif ht have joined in a writ 
of right, and the discontinuance should not have barred the entry 
of the survivor, for that he claimed not under the discontinuance, 
but by title paramount above the same, by the first feoffment which 
is worthy of observation {x). But if the husband had made a 
feoffment in fee of their moiety ^ and he and his wife had died, their 
moiety should not have survived to the other. 

The reason of the last proposition is sufficientiy obvious ; fiir as 

against the. joint^tenant the feofiment of the husband was 

[*49] neither void *or voidable, though, as against the wife, bad 

she survived, the feoffment would have been voidable (v). 

Against the joint-tenant, the husband bad a power of alienation 

over a moiety, and his feoffment severed the jomt-tenancy. 

To the extent of severing the joint-tenancy, the husband bad the 
power of prejudicing his wife. But if the husband had conveyed 
the moiety of himself and wife, the joint-tenancy would have been 
severed, or suspended, wlule that conveyance remained in force (z). 
For a discontinuance made by the husband did take away the entry 
of the wife and her heirs by the common law, and not of any other 
which claiihed by title paramount above the discontinuance (a) ; 
and therefore, if lands had been given to the husband and wife, 
and to a third person, and to their heirs ; and the husband had 
made a feoffment in fee, (of the totirety must be understood) 
this had been a discontinuance of the one moiety, and a disseisin 
of the other moiety. And if the husband had died, and then his 
wife had died, the survivor should have entered into the whde ; 
for he claimed not under the discontinuance, but by titie paramount 
from the first feoffer ; and seeing the right by law doth survive, the 
law doth give him a remedy to tajce advantage thereof by entry, for 

other remedy for that moiety he could not have (6). 
[*50] *In Oreenky^s case (c), a difference was taken and agreed 
between a dieconimuance which implieth wrong, and a iawful 
bar which hnplieth a right ; and therefore it was agreed, that if 
lands are given to husband and wife, and to the heirs of their 
two bodies begotten, and the husband levieth a fine with proclama- 
tions, and committeth high treason, and dieth, and the wife before 
or after entry dieth, the issue is barred (d) ; and the conusee or the 
long hath a right to the land ; because the issue cannot claim as 
heir to both ; and therewith, it was said, agreeth 18 Eliz. 51 b. ; 
adjudged ; vide 5 Hen. VII. 32, CoWa Assize. 

Also in Oreenky^a case (e), it was resolved, that the statute of 
32 Hen. VIII. extended only to discontinuances, although the act 
hath general words, <* or be prejudicial or hurtfiil to the wife or her 
heirs," See. But the conclusion is, shall lawfully enter, &c. ac- 
cording to their rights and tides tiierein, which they cannot do when 

(x) 1 iBit. 188. («) Am ▼• PnrratL 6 Tcm Rep. 668. 

{X) 1 IiMt 183. (a) 1 Imt S27 b. ib) 1 Init. 927 b. 

(9) 8 Rep. 72. (<f) 8 Rep. 190. («) 8 Rep. 7S. 



UNDER T£NA2fTS BY ENTIRETIES* 50 

they are bamsd, and have no right, title, or interest ; and this 
statute giveth advantage to the wife, &c. so long as she hath right ; 
but it doth not extend to take away a future bar, although the 
statute giveth entry without limitation of any time ; but the entry 
ought to wait upon the right. AncMherefore, if the husband levieth 
a fine with proclamations to another, and dieth, now the wife 
may enter by force of the statute ; for yet the fine is not - 
*any bar to her, but her right doth remain, which she may [''^Sl] 
re»continue by entry ; but if she surcease her time, and five 
years pass after the death of the husband, she is barred of her right, 
and by consequence she cannot enter, and the statute speaketh of 
fine only, and not of fine with proclamations ; and therewith agreeth 
6 Edw. VI. Dyer, 72 b. 

And it was resolved, that if the husband be tenant in tail, the 
remainder to the wife in tiul, that if the huaband maketh a feoff- 
ment in fee, and dieth without issue, the wife may enter, because 
it was the inheritance of the wife. But if the husband suffereth a 
common recovery, and dieth without issue, there the wife is barred, 
'and cannot enter bylbrce of this statute ; but this statute was made 
to relieve him who hath right, and to suppress wrong, and to advance 
right without respect to the warranty of the discontinuee, if he 
hath any. And if before the statute of danis conditumalibus lands 
had been given to husband and wife, and the heirs of their two 
bodies begotten, and they had issue, and the husband post prolem 
suscUatamy aliened the land, and died before the statute, and the 
wife survived, and died before the statute, the jssue should have a 
formedon ; for notwithstanding the same alienation a right did re- 
main ; forasmuch aa the husband only aliened, which right is en- 
tailed by the statute ; and before the statute the issue in such 
case might have ^iurcuiin vUa, and claim as heur *of the [*52] 
body of both, for the feoffment was no bar, but a discon- 
tinuance ; and therewith agreeth 21 Edw. HI. c. 45 ; 12 Hen. IV. 
c. 7. And in all cases where the wife might have a cui in vita by 
the law, she shall enter by force of the statute of 32 Hen. VIII. ; 
and where the issue cannot have ^^surcuiin vita^ or formedon^ there 
he shall not enter within the remedy of thif statute* And. there- 
fore, if the husband hath issue, and alieneth, and the wife dieth, the 
issue shall not enter during the life of the husband, because at the* 
common law he had no remedy to recover the land during the hus- 
band's life ; and the words of the act are, *^ according to their 
rights and titles therein." But if the husband alieneth, and after- 
wards the wife is divorced coma prcRcontractus, or any divorce which 
dissolvetb the marriage a vinculo tnairimofmy there the wife during 
the husband's life, may enter, for the words of the act are, '^ no 
fines, feoffments,^^ &c. *^ during the coverture between them," and 
although, that afterwards the husband and wife are divorced, yet 
the feoffment was made during the coverture between them. And 
although that the statute saitfa, ** but that the same wife," &c. the 
same is meant of her who was his wife at the time of the alienation ; 

Yn. IL— P 
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for when the husband dicth she Is not then his wife, but she is calied 
wife, to describe the person only who shall enter ; and it is not said 
in the statute that the wife shall enter after the death of her 
[♦53] husband, but ♦generally, that she shall enter according to 
their right and title ; be it in the life of the husband, after 
a divorce vinculo nwrfrtmomt, or after his death. 

In JBeavmonf 5 case (/), it was resolved that notwithstandii^ a 
fine with proclamations levied by the husband alone of lands, of 
which he and his wife were tenants by entireties, the wife, after die 
death of her husband, had an estate in special tml : and tor ^e 
better understanding of the true reason thereof, it is to see by whi^ 
law the estate of the wife shall be altered, and changed to an estete 
for life ; and first, it was resolved, that it was not by Ae eommon 
law ; for at the common law, if lands had been pven to the hus- 
band and wife, and to the heirs of their two bodies, and after issue, 
the husband bad aliened and died, this alienation had not barred 
either the wife or the issue in tail, because the husband alone bad 
not power of aliening ; forasmuch as he had an undivided estate 
jointly with his wife ; and therewith agreeth 12 Hen. IV. Fwmtdmi 
16; 21 Edw. III. 45; and by the statute of Westm. 2, de deMs, 
4»c. it is enacted, that a fine levied by tenant in tail wsojmre sit 
wMus. As to the case of 16 Eliz. of treason, whereof the husband 
is attainted, it is to know that such bar and forfeiture is by the 
statute of 26 Hen. VIIL c. 13, by which it is enacted, that 
[♦64] every offender convicted of high treason, &c shall ♦lose and 
forfeit to the king, his heirs and successors, all such lands, 
&c. whereof any such offender shall have any estate of inheritance ; 
but in the same act there is a saving to every person (other tiian the 
offenders, their heirs and successors) of all rights, titles, interests, 
&c. ; so that it appeareth that the estate of the wife, if she over- 
liveth the husband, is saved by this act ; and that the bar by the 
statute is only as to the issues in foil, and not to the wife. And the 
reason of the resolution, that the heir is disabled in such case, is 
because he ought in his lineal conveyance, to make him heir, as 
well to the father as to the mother, by the opinions of Catlyn, 
Wrayy Saunders, and Dyer. And as to the case of fine with pro- 
clamations in 18 Eliz. levied by the husband alone (g), the bar b 
made by the statutes of 4 Hen. VII. c. 24, and 33 Hen. Yill. e. 
36 ; and in the statute of 4 Hen. VII. there is a saving for the wife, 
if she bring her action or lawful entry within five years after she 
shall be uncovert, as she did in this case (h) ; and by the statute 
of 32 Hen. VI 1 1, the fine levied with proclamations of lands entailed 
to him who levieth the fine, or any of his ancestors, shall be a 
sufficient bar against the said person and his heirs, claiming by force 
of any such entail, and against other persons claiming only to their 
use, or to the use of any manner of heir of their body, in which 

(/) 9 R«p. 140. [s) ^J^fy 551 It. 

(k) BeaumonVs cue, 9 Bep. 1S6. 



rNI)£R TEXANTS Bt ENTIRETIES. 54 

tBse there needeth not any saving for ^strangers; for [^55] 
the purview of the act is special, and secundtan qxdd^ viz. 
against the heirs in tail, and others claiming to their use; and 
therefore dMmguendum est^ that the fine with proclamations levied 
by the husband, or the attainder of the husband of high treason, is 
a bar to the estate tail, quoad the issues in tail, but not quoad the 
wife ; but that she, overliving, shall be seised of an estate-tail, 
which estate is saved to her by all the said acts ; and the same is 
proved by the said book of 18 Elix. (fe), for there the husband, 
being jointly seised with his wife in special tail, levied a fine with 
proclamations to the use of him and his heirs, (which fine is a bar 
to the issue in tail,) and afterwards the husband devised the land 
to the wife for life, and died, there the wife entered and waved the 
estate-tail, claiming for life by force of the devise ; which proveth, 
that if she had not waved the estate-tail she should have had it, and 
not an estate for life, as is supposed by the other side. 

It is also agreed, that if a gift be made to a husband and wife in tail, 
so that the marriage between them, for a cause which impedes a future 
marriage^ is dissolved, they have an estate of freehold only, in the 
nature of an estate-tail after possibility of issue eztinct. 

If they may again intermarry, why should they not be joint-tenants 
in tail) Is it because the gift was to them by entireties, and 
theiy *cannoton a subsequent marriage hold in that mode ? [*56] 

So if the husband discontinue the land of bis wife, and 
after take bacdc an estate to him and to his wife, and to a third per- 
son, for term of their lives, or in fee, this is no remitter to the wife, 
but as to the moiety ; and for the other moiety she must after the 
death of her husband sue a writ of cut in vUa (/). 

So a wife tenant by entireties may be barred by nonclaim on 
the fine of her husband, as appears in the extract from GreenUj^s 
case (m). 

If an estate be made to a villain, and his wife being free, and to 
their heirs, albeit they have several capacities, viz. the vUlain to 
purchase for the benefit of the lord, and the wife for her own, yet if 
the lord of the villain enter, and the wife survive her husband, she 
shall enjoy the whole land, because there be no moieties between 
them (n). 

This point is added, because it is assumed to be law, in applica- 
tion to a husband and wife, who are purchasers by entireties, when 
one of them is an alien. 

Also, if a man ndake a lease ioJly and to a baron and feme, viz. 
to A for life, to the husband in tail, and to the feme for years ; in 
this case, it is said, that each of them hath a third part, in respect 
of the severalty of their estates (o). 

*The right of survivorship shall prevail against a husband [*57] 
when his wife and another person are joinX'ttiiMXoXs of a termy 
and the wife dies in the life-time of the other joint-tenant, and before 
severance (p). 

Xk} Dyer, S51 b. {I) UiU § 676. (m) SumrUf p. 50. (n> 1 lait. 187 b. 

(o) 1 iBit. 187 b. ip) 1 Ifiit. 195 bt 
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Though a husband and wife have a term of years as teiumts- by 
entireties, yet the husband may alien the entirety so as to bind the 
wife. 

This point was decided in the case of GnUe y. Loerofi {q). In 
that case an under-lease by the husband alone prevailed against the 
surviving wife ; and on principle, the wife could not have the rent 
though the reversion belonged to her. 

That the wife was bound flowed from the right of the husband 
to alien the term, which he and his wife had in her right. 

Finally, a tenant by entireties, while such, has not any devisable 
interest, even as against his own heir (r) ; and as between husband 
and wife, a tenancy by entireties cannot become a tenancy in com* 
mon, though they, as to their share may become tenants in common 
with a third donee. 

As to Joint-tenants. 



The distinguishing feature of a joint-tenancy is the right of sur- 
vivorship ; so that on the death of one or more of the joint-tenants, 
while the joint-tenancy continues, the estate will devolve to the 

survivors or survivor. 
[*58] .'^But the right of survivorship may be defeated by severing 
the joint-tenancy ; or the joint-tenancy may be sutpended by 
a partial alienation, as for life, or in tail, while that alienation con- 
tinues in force ; and if one of the joint-tenants die while the joint- 
tenancy is suspended, the right of survivorship will, as to the share, 
or to which there is such suspension, for a time, be excluded. 

Joint-tenants are not bouiK} by tbe charges, (such as judgments, 
or mere annuities^ or rent-charges,) of eaeb other; but each is 
bound by the alienation of the other, of his own share or aliquot 
part, either for all the estate, or for a portion of it. Even an ex#- 
' cution under an elegUy &c. would carve out an interest binding on 
the survivors (rr). 

Thus if joint-tenants be seised in fee, or for life^ and one of thevi 
• convey or assign his share, this alienation will sever the tenancy ; 
: but should one of them demise for years (5), this demise, diough it 
will bind the survivor, will not either sever or suspend the joint- 
tenancy. 

If two joint-tenants in fee-simple be disseised by two persons, and 
one of the persons so disseised re-lease all his right to one of the 
disseisors, he merely confers a title to that moiety over which he has 
a right of alienation (/). 

Had he survived before be made there-lease, the right of the en. 

tirety would have passed from bun. 

[*59] *In consequence of the interest remaining in the other 

joint-tenant, the re-Ieasee obtained a good title to one 

moiety ; and of the other moiety tbe two disseisors remained joint- 



er) Cro. Eiiz. 287. 
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tenants, unless (and principle seems to oppose tbftt eomclttsion)) the 
re^lease should operate on that particular moiety which was in the 
le^leasee. 

And when two persons are joint-tenants, and oneof th^nis 
adult, and the other a minor, and they make a conveyance in fee, 
this conveyance will be good for the moiety belonging to the adul^ 
and void for the moiety of the infant ; yet although th^ adult die, 
so that the infant becomes. the survivor, yet he cannot avoid the 
feoffment of the adult joint-tenant (ti). 

But if two infants join in a feoffment, and one of thejn die, the 
survivor may avoid the feoffment as to both moieties, because there 
was a joint feofiment, and a joint title of entry {x). 

But if each had made a distinct feoffment, the other, though the 
survivor, could succeed for his own moiety only. 

And if two or more persons are joint-tenants in fee, in tail, or 
for any less estate of fmbold, and one of them grant a particular 
estate of the freehold, retaining a reversion, this grant will suspend 
the joint-tenancy (y). Sjhould the particular# estate determine 
during the lives of the joint- tenants, the joint-tenancy will 
be ^revived. And the joint-tenancy will be severed as to [*60] 
such share, in case the suspension should continue until the 
death of the joint-tenant who was the owner of that share, or of the 
owner, if there be only one, or of the survivor, if there oe several, 
of. the other share. 

But if two or moie persons are joint-tenants Joif yeats^ and one 
of them demise for years, this demise will sever the joint-tenancy (ir). 

It is also observable, that if three or more persons are joint- 
tenants, and one of them, or, if there are four or more joint-tenants, 
two of them, sever the joint- tenancy, the remaining shares will be 
beld in joint*^tenanoy (a) ; and even if two persons are joint-tenants, 
- and one of them alien a portion of his share as a moiety of a moie^, 
there will be a severance only for the share so aliened, and an 
. equal or corresponding share of the other joint-tenants ; and the 
joint-tenancy will continue in force for the remaining shares. Thus 
if A and B are. joint-tenants in fee of the entirety, abd «9 alien a 
. fourth part to C, B and C will be tenants in common of one moiety, 
so that each of them will hold one fourth part in severalty ; and the 
remainu\g moiety will be held by ./S and B as joint-tenants. 

The same rale applies when three or more persons are joint- 
tenants, and twp or more of them re-lease a part only of their 
shares. 

*So if one pf three or more joint-tenants re-lease to another [*6 1 ] 
of them, the share so released will be held in severalty ; and 
as to the remaining shares the parties will continue joint-tenants. 

The re-leasee is in by way of conveyance or titie as an assignee, and 
. not under the original feudal contract (6). 

- (tt) I lait. 337 b. {x) 1 lott 337. («) lAtt § 302, S(B : I Inst. 193 a. 

iz) 1 loat. 19S a^ <a) Lift. § 304. {I) Litt. § 304; I loft. 880 «. 
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Bat if a release be made by one of ieveral joint-teiiaiitt to aU fait 
coiapaniimsy they will continue joint-teiiaatB aa to tbe entirety, and 
be in onder the original investitare. Such release must be by deed, 
and the re-leaseea wUl be bound by the cfaaiige of the releasor (e). 

So if he re-lease to some only of the joint-tenants, that diave wdi 
•be severed ; but stOl the re-leasees will be joint-tenants, as between 
themselves, of the re-leased share ; and Ihey.wiU in point of title, be 
assignees of the re-leasing joint*tenant 

The proper assurance between joint*tenants is a release from one 
to the other. One may re-kase to all. Several may release to 
the others. One or more may re-lease to some or one of the o&eis ; 
and if they convey1)y lease and re-lease, or by feoffment, such lease 
and re-lease, or feoffinent, will operate as a re-lease ; but then Aere 
must be a deed ; for mere livery of seisin, even aided by a mere 
writing, will not avail to pass the share of one joint- 
[*6S] ^tenant to another joint-tenant ; but one of several joint* 
tenants may lease his share to another of them (if). 

And one joint-4enant may grant to a stranger for 1^, with re- 
mainder to his companion in fee (e). 

Joint-tenants are said to be seised per my et per tout. They are in 
under the same feudal contract or investiture. Hence livery of 
seisin firop one to another is not sufficient 

For all the purposes of alienation, each is seised of, and has, a 
power of alienation over that share only which is lus ^quot part.; 
and joint^tenants, as to property held in jmit-tenancy, necessarily 
have equal shares. 

Blackstane (J) has very elegantly described the unities of interest^ 
of tUky of Hme, and of posM^non, which constitute a joint-tenancy at 
the common law. 

If there be two joint-tenants, and one of them convey aH, &c. or 
his part and share, &c. the conveyance will operate only on his own 
moiety ; and even though the other joint-tenant shonld die in tbe life- 
time of the conreying party, the conveyance will not pass more than 
a moiety ; and even though a bargain and sale be made of the en- 
tirety, by one of two joint-tenants ; and tbe other joint4eiMiBt die 
after the execution, but before tfie enrolment of the bar- 
[*€S] *gain and sale, no more than a moiety will pass (;). 

In both these instances the joint-tenancy is severed by the 
conveyance, so that the share of the other jomt-tenant will, on his 
death, devolve to bis representatives ; or, in the instance of a lease 
to two for their lives, to the tenant in reversion or remainder. 

In section SOI, Littkton seems to have fallen into an error on 
this point. 

But though if a lease for years be made so that the joint-tenancy 
is neither severed nor suspended, the lease, notwithstanding it im- 
port to be of the entirety, will not pass more than a moiety, even if 

(o) 1 iBft. 186 •. {d) I Iiut. 102 a. (e) 1 lut. 192 b. (/) Sd Tol. 180. 
fir) 1 lost. 186 a ; PreffcmV SKep. Tvueh. clu Btgrn and Sale. 
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the lessor sbonld eventually become seised of the entirety by re- 
lease^ ot by sumvorshipw 

One case peeuUar to joiBt-tenancy sbouU be noticed in this 
place : Wben two or more persons are joint-tenants for their li?es, . 
either by express limitation^ or by construction of law ; and though 
the grant be in express terms to them and the survkar {h)y and one 
of them convey his share so as to sever the joint-tenancy, the interest 
will be abridged, and the share of each tenant, when held in geveraliy^ 
will continue only during his life. Expressio eorvm qwB tacUe inwnt 
mhil operatur, is the maxim, and renders the limitation to the 
survivor as a part of the gift, *of no avail. Cross limita«> [*64] 
tions by way of remainder guard i^ainst this result. 

Also^ if two or more joint-tenants make a conveyance by th^ 
ccmeurrence of all their estate, or a lease for years, the estates so 
conveyed or leased will, if the joint-tenancy continue, be deter- 
minable only with the death of the surviving joint-tenant ; and even 
if one of several tenants for life lease for years^ and die, tbb lease of 
his moiety wOl be binding on the survivor, and ccMitinue during his 
life, if the term of years, should so long continue ; but any rent 
reserved by such lease would, in this event, cease, and not belong ta 
the surviving joint-tenant (i). 

But if one of several joint-tenants for life should lease, and after- 
wards sever the joint-tenancy, and then die (fc), no decision has been 
found which fixes the duration of the lease. The question to be 
raised on this case is, whether the lease shall determine with the 
death of the lessor, or shaO continue during the Ufe of the other 
joint-tenant. In its creation it had a capabSity of continuing during 
the whole period of the years^ if the lives, or either of them, should 
so long Uve. But it may be obiected, that, in point of law, the lessee 
has aa estate (or years, to endure so long only as the estate of the 
lessor shall continue, so that the lessee's mterest will deter- 
mine at^whatever period the ^estate of his lessor shall deter- [*95] 
mine according to the boundary prescribed to it by law. 
This appears to be the better c^inion. 

But when several persons are joint-tenants/br titeir lm$, and one 
of them leases to a stranger for years, and then releases to the other 
jcnnt-tenants, these joint-tenants will hold, subject to the lease, as 
long as their estate shall continue ; and the term of years will not 
determine on the death of the lessor, for the lessees, while they 
hold, will hold under a title, which is subject to and charged with 
this lease (I). 

Althougn a re-lease is the proper assurance between joint-tenants, 
yet to a stranger a joint-tenant, or one of several joint-tenants, must 
convey by feoffment, fme, common recovery, lease and re-lease, 
baigain and sale, or lease, in like manner and under the same cir'- 
cumstances, as he must have conveyed his share, if he had been 
solely seised, or had been a tenant in common. 

a) 1 bit 191a. (i) ieM<a<!<'«east,JoBM,£6: SSalk.804. (Xr) 1 SiJk. S04. 
(/) Wiag. BUx. 61 ) Lord Abergavenny^$ caie, 6 Rep. 79. 
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It has been already observed, Aat a men charge wiU not bind the 
svrvkor, taking in right of surYivorship, on the death of the person 
bj whom the charge is created. But if the joint-tenant alien, then 
such charge will be good agunst his assignee ; and if he become the 
surviror, such charge will bind him and his heir to the extent of 
the share which he had at the time of the charge ; and judg- 
[*66] ments, statutes ^staple, recognizances, crown debts, and the 
like encumbrances, may attach on the share as increased by 
survivorship. 

And although the charge of a joint*tenant will not iind the sur* 
vivor as such, yet if one of two joint-tenants accept a release from 
the other, he will hold, in point of estate, under their grantor; yet 
the re-leasee shall be bound by judgments, and the like chaises of 
the re-leasor ; for to this purpose the title of the re-leasor has con- 
tinuance (m). 

But if the re-leasor die before execution on the judgment, and in 
the life-time of Ae other, yet the re-leasee shall bold the re-leased 
moiety discharged of any execution (n). 

So if one of two joint-tenants in fee grant a rent in fee, and after- 
wards re-lease to his companion, the re-leasee will of consequence 
be in under the estate of the original grantor, and no degree or con- 
Teyance be made as between the re-leasor and re-leasee ; yet the 
title of the re-leasee is so far under the re-leasiog joint-tenant, that 
the survivor shall not, even after the death of the re-leaang joint- 
tenant, hold discharged from the rent (o). 

This class of cases is referred by wmgate (p), to the Maxim qui 
prior est tempore^ potior est jure, 

A joint-tenant has not any devisable estate ; and even if a 
[*67] joint-tenant make his will while *he is joint-tenant, and 
afterwards become solely seised by survivorship or by re- 
lease, his will, unless re-published after be becomes solely seised, 
will be inoperative (9). 

Whether a contract by one of several joint-tenants may be speci- 
fically enforced in chancery against the surviving joint-tenant, is 9,' 
point on which the books are not agreed. 

In the more recent cases the dicta have been in favour of an 
equitable severance of the joint-tenancy by the contract There are 
strong grounds for contending that the person claiming under the 
contract has not any equity which he can make available against 
the surviving joint-tenant 

Though at the common law joint-tenants must be capable of 
taking at one and the same time, yet under the learning of uses and 
executory devises persons may be joint-tenants who take at different 
times ; thus, under a devise, or limitation to the use of the children 
of «d, the estate may vest altogether in one; afterwards, when a 
second child is bom, then in two; and afterwards, on the birdi of 

(m) Lotd AbirgaiD€mMf*$ case, 6 Rep. 78 b. in) Vnd. 79 a. (0) Ibid. 

-(j») p. 150. {q) f last. 186 b ; Swift dem. I^eait j. BoberU^ S Bur. 1488. 



UNDSR coparcckers. 67 

fit third child/ in the three ; and so on progressively as the children 
are born. 

And when the gift operates by springing use, or executory devise, 
the rights of the unborn children to their shares cannot be defeated 
or prejudiced. 

But when the gift to the children is by way *of remainder, [*68] 
fhe case is so far governed by the rules of the common law, 
that no child can take a share unless he be born, or come m esse 
(en ventre sa meire) before the determination of the prior particular 
estates by which the remainders are supported {rV 

And to merge, surrender, or destroy the particular estate, so as 
to deprive it of all support, as a remainder depending on a particular 
Estate, is, it should seem, to defeat the right of after-bom children. 

Some qualifications must be added to this proposition. 

For should the reminders be turned into a right of entry, and 
that right should not be asserted until the birth of other children, no 
well-founded objection seems to exist against the right of the after- 
bom children, to enter jointly with the other children. 

Ob this point no decision has been found. 

These are a feiv only of the leading points belonging to the 
Teaming oj joint-tenancy. 

C^arceners. 

Coparceners are several persons taking lands, or any undivided 
share of lands, held for an estate of inheritance by descent. They 
may have equal or unequal shares. For instance, two daughters, 
or two sisters, taking as co-heirs, will have equal shares. 

*But a daughter, and two grand- daughters taking in right *[69] 
of a deceased daughter, will have unequal shares ; t. e. the 
daughter will have one moiety, and the two grand-daughters the 
other moiety between them. So heirs in different degrees, and on 
different descents, from heir to heir, are parceners, until there be a 
severance of title, by the change of the title by parcenary into a 
tenancy in common by alienation ($). But whether the co-heirs 
take equal or unequal shares, each has a power of alienation by 
deed or will over her own share. 

But as between themselves co-heirs have a jomt seisin ; and the 
rule of law is, that the several persons being co-heirs do, for many 
purposes, make only one heir ((). For this reason they may either 
re^lease^ or by feoffment, or any assurance, convey to each other. 

Notwithstanding they have a joint seisin for some purposes, yet 
on the death of each of them, the share of which she was actually 
seised will descend to her heir at law ; and (except in the case of 
estates-tail) a more remote descendant may be preferred to the 

(r) Mogg ▼. Moeg, 1 Mtrifale, 654 : but se€ JeBk.82S,pL SSt. 

(«) Litt. ne. SIS ; i Inst. m«. (<) 1 Inst. 16S t>. 164 •• 196 b. 

- Vol. IL— G 
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other co-heirSy on the ground that the more immediate descendanttf 
are of the half blood to the person last seised. 

For example : wJ, seised in fee-simple, dies» leaving two daygh- 
ters, B and C» who are of the half-blood to each other, siuee 
each daughter was by a different wife. They enter, and are 
[*70] *seised; B dies without issue; the uncle, or other collateral 
heir of B, will be entitled as her heir of the whole blood, 
in exclusion of the sister and her descendants, once B was the 
person last actually seised. But if B had died without having ob- 
tained an actual seisin, then C would have taken the entirety as the 
immediate heir to .^ her father, the last person actually seised. 

In general, and for most purposes, the sHrin of one coparcener it 
the seisin of the otliers ; and .the possession of one coparcener is 
considered as the possession of the other co-heirs, except in cases 
of actual ouster, &c. 

[Hob. 120; Pyer, 128; Reading v. Royston, S Salk. 423; 
jPotrcIatm v. ShakUton, 5 Burr. 2604 ; Fisher et aL v. Prosser, 
Cowp. 217 ; Peaceable v. Read and others, 1 East, 568.] 

Coparceners are seised per my et per tout^ yet each has a devisa- 
ble interest ; and a fine with proclamations levied by a stranger 
may, when both coparceners are out of possession, bar one copar- 
cener without barring the others; since one, by reason of infancy, 
&c. may be, and the others may not be, protected from bar by non- 
claim. 

A re-lease from one to the other does not make any degree in 
the title. The re-leasee will, it is apprehended, be in by descent, 
and not by purchase, so that his ancestor will be deemed the first 
purchaser. On principle, a re-lease by one, to one of several other 
parceners, or to some of them, does make a degree in the 
[*71] title, *and the re-leasee, or several re-leasees, will be the 
first purchaser or purchasers. 

The law of coparceners involves the common-law learning of 
partition; and this, Lord Coke observes, b VLCttnninglearnmg; and 
there is a great peculiarity in the law applicable to coparceners, 
partitions, &c. 

If one coparcener grant a rent to another for owelty of partition, 
thb rent will be good, though granted without deed, and wdl be de- 
scendible as from the original ancestor (u). 

A distress may be taken for it of common right, without an ex- 
press grant of a right to distrain (x). So a fee may exist in the 
rent without any words of grant to heirs. 

So if two coparceners make partition by agreement, or by re- 
lease, the entirety of each, though in some degree a new acquisi- 
tion, will be descendible in the same manner as the original ^are 
was descendible ; for instance, if Jl and B are coparceners, and 
they agree on partition and re-lease to each other; and the farm Jt 
is allotted to A for her share, and the farm B to B for her share ; 

(w) 1 Inst. 169. 177 b. (r) 1 Intt. 169; 5 Rep. 7. 
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then, supposing them to be seised b j descent ex parte matema^ the 
farm *A will be descendible from ^ as seised ex parte matema, with- 
out distinguishing the part received by the deceased upon the parti-' 
tion from the part to which the deceased was entitled before par- 
tilion« 

*In short, mere partition, or a reJease upon partition, [*72] 
does not make any change in the seisin. This is evident 
from a variety of cases to be found in Coke on IMt, in the chapter 
Parceners, and Parceners by Custom. 

Hence the rule, that mere partition will not produce the effect 
of revoking a will (y) ; and although the partition be made by a 
conveyance, or fine to the use of the respective heirs, they will be 
in quasi by deseerU^ and not by purchase. 

In this instance, the seisin is, in point of fact, and in point of law, 
changed ; but the use partakes of the quality of the old seisin. 
It is rather strange, however, that the same rule which applies to 
settlements under similar circumstances had not been applied to 
partitions ; for a conveyance by Jly to the use of himself in fee, is 
a revocation of his will : and a conveyance on a partition to the use 
of the owner and his heirs, ought, in principle and consistency^ to 
have received a like decision. 

And it is agreed, that any modification of the uses by a power of 
appointment, &c. will produce the effect of revocation. 

Luther v. Eidby is the leading case respecting partitions, as not 
producing the effect of a revocation. 

That case is, beyond all doubt, law, as it applies to the original 
share ; but it is not easy to comprehend how the accessional 
or acquired *share could pass by a will made anterior to the [*73] 
partition. The only legal ground for supporting the tide 
must be, that there is the same seisin, but this cannot apply as be- 
tween tenants in common ; and yet the rule is, that a partition be- 
tween tenants in common is no revocation. 

In lAUher v. Kidbyy the devise was of a moiety ; and the doubt 
on the certificate of the judges b whether the will operated upon 
the entirety. The original property of the party unquestionably 
remained subject to the dispositions of his will. The difSculty is to 
understand how the accessional or additional moiety could pass by 
the will, even upon general principles, and still more especially as 
the devise was of a moiety. 

On this subject there are many pertinent observations by the 
present chancellor, in Knollys v. ^kock^ 7 Yes. 558, from which it 
may be inferred to have been his opinion, that no more could pass 
by the will than was comprehended by the language of the will ; 
for instance, a devise of a moiety of the farm called .4, could not 
pass all or any part of the farm called By though that farm was re- 
ceived on a partition. 
Many other difficulties of the like nature will occur in examining 

« 

(2^) Lttther \, Kidby^ 8 Vm. Abr. 14S. 
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cases of this nature. The mbfortane is, that the cases have carried 
the law beyond principle. They therefore bai&e all leamiDg 
[*74] founded on technical reasoning. ^^By anomalies, the best 
lawyer is most likely to be entrapped into error. 

When decisions follow principle they form part of a system, and 
are remembered ; or rather the law is within the compass of the 
lawyer. Lord Cofce's obsenradons will readily occur, and should 
be in the recollection of Judges, and protect the law from innova-- 
tion by anomalies, and all departure from principle. 

There is one instance of a right in parcenary changed into a jotnl- 
tetumcy. It is, if two coparceners make a lease, reserving a rent, 
they dball have this rent in common as they shall have the reversion 
(viz. annexed to their estate in coparcenary). But if afterwards 
tiiey grant the reversion, exceptiug the rent, they shall be from 
thenceforth joint*tenantB of the rent (a). The maxim is cesionU 
eauBa eessat effectus. 

On the other hand, under a grant to two coparceners of a rent 
for owelty they will have the rent as parceners, and not as joint- 
tenants (6). 

So if two coparceners alien in fecy rendering rent to them and 
their heirs, without any words of severance, they shall have the rent 

in course of coparcenary, and not as joint-teuants (c). 
P75] *These and the like cases are founded on the maxim, that 
tlmgi are construed according to that which was the cause 
thereof. 

Though on a partition between coparceners there be an implied 
warranty, while the privity continues, yet when one oi them aliens 
in fee, or even in tail, while the title is held under the entail, the 
warranty ceases, and consequently the title to the lands given to 
the other parceners on the partition need not be investigated. 

Even the purchaser of the fee, or of an estate tail, will be dis- 
charged from the warranty, and consequently cannot be affected 
by it. 

Tenants in Common. 

This tenancy may be created by deed or by will, or arise by 
prescription (d), or it may arise in consequence of a severance of 
a joint-tenancy (e), or the change of a title by coparcenary into a 
tenancy in common (/). 

Tenants in common have several freeholds, while joint-tenants 
and coparceners have one freehold (g). 

This tenancy may be by express gift, or by construction of 
law; by construction of law, in the instance of a gift to two 




(;) 1 last. 189 »; d Rep. 7. 



Windham^M ««te, 6 Rep. S a. 
■ " 12 b, • 

Lift. § £92, 



(e) Wingtte'i Uaziiiit. XI, pi. IS; 1 Inst. 169 b: bat •«« 1 lost. 12 b, nd Walk. De- 
fccAtfy.SSO. (d) 1 iMt. 195 su {€) titt. $294. (/) 
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perwHis of a corody (A) ; or of a remainder to the right 
*heir8 of two persons who are linng (t}» not being husband [*76] 
and wife (k)y and who must therefore take vested interests at 
diflferent times, namely, the right heirs of each person on his death ; 
also of a gift to two persons who may not lawfully intermarry, and 
the heirs of their bodies {I) ; or a gift to three persons as to whose 
marriage there is no impediment, and the heirs of their bodies (m), 
to a body corporate, and to a natural person (n) ; or to two cor- 
porations (o) ; by express gift, as in the instance of a gift to two 
during their joint lives, and from and after the death of one of them, 
to them, to be equally divided between them, share and share alike, 
as 'tenants in common, and their respective heirs and, assigns. 

So there may, by proper words, be a tenancy in common of the 
freehold, and a joint-tenancy of the inheritance ; thus. 

Two persons nay be joint-tenants of the freehold, and may have 
several inheritances in tdl or in fee (p). 

These tenants may have equal or unequal shares. 

They may be also tenants in common as to part, and joint-tenants 
as to the residue of lands. 

"^Each tenant m common, not being a tenant in tail, has [*77] 
a devisable interest in bis own share, or he may convey the 
same : he is to be considered as solely or severally seised of his 
share ; he must convey the same by lease, or by lease and release, 
by feoffment, &c. even though he lease, &c. to his companion, 
[Broke^ Feoffment ie Terre] (f ), exactly in the same manner, and 
under die same circumstances as he must have conveyed the en- 
tirety, if be had been solely seised of the entirety. However, he 
cannot convey more than his particular share. One tenant in com- 
mon, as such, cannot re-lease to another tenant in common as such. 

But when two or more persons are joint-tenants as to certain 
shares, a re-lease ft'om one of them to the other of them will be 
proper as to those shares, and it will not be any objection that they 
are tenants in common of other shares. 

If two tenants'in common join in a lease, ihere is, in point of law, 
a distinct lease by each of tbem (r) of bis particular share ; and in 
pleading, the title must be stated accordingly («} . 

So if two tenants in common, in fee, grant a rent-charge, there 
is, in point of law, a several and distinct grant, by each, of a rent 
out of his moiety oiypart (ss) ; and no language expresave of an 
intention to grant one rent will be effectual to that end. 
They should *join in conveying the fee to uses, and create [*76] 
the rent by a declaration of use. In this mode there would 
be only one rent 

The possession of one tenant in common is prima fade the pos- 

( A) 1 iBflt 190 •. (t) Windkam'$ eiMe, 5 Rep. 7. 

ik) Roer, Qiuirl/<y, 1 Tem Rep. 690. (/) Utt. § S96 ; 1 Init 189b. 

(«) 1 but tS b. 184 •• (fi) Hut. 188b; 180a. {•) Litt.§88S4 (p) litt. f 895. 

(g> PI. 46. (r) 1 Imt 45. 200. 

(«) Hemlk§rlM and fV<n-Utuigton ▼. WaUrn^ S Wilt. SSS. 

(ft) 1 iMU f97«, S67 b ; 5 Rep. 7. 
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•eMion of ttit other tenants in common. It may, liowever, become 
wkerae by actual ouster, op from a possession Airniriiing evidence 
of ouster (f). 

In reference to titles deriyed through tenants by entireties, 
joint-tenants, coparceners, and tenants in common, care should be 
taken that the part-owners were, at the time of then* respective 
executions of their conveyances, competent to convey the shares 
they professed to convey ; and that the form of conveyance was 
adapted to the relative situation of the tenancy, and of the persons 
by whom and to whom the conveyance was made. 

Indeed the learning of tenancy by entireties, joint-tenancy, co- 
parcenary, and in common, is of such general occurrence, and so 
IS the learning of cross-remainders as connected with tenancy iu 
common, that they ought to receive a large portion of attention. 
Lord Csfce, in the third pArt of his first Institutes, has given all the 
leading principles and general rules. 

Gifts with cross-remainders are uniformly grounded on a tenancy 
in common. 

The tenancy under gifts of this sort is of a peculiar nature. 
Each owner has an estate in every part of the lands, or the 
[*79} moiety, &c. *which are settled. But each moiety or third 
part, &c. of each tenant is in a different degree as to the 
right of possession ; so that, supposing estates in possession with 
remainders to occupy lines or degrees of ownership, and two per- 
sons to be tenants in tail, with cross-remainders between them^ 
each would have a moiety in the first line or degree, and the other 
moiety in the second line or degree. 

Again, suppose three to be tenants in tail, with cross-remaindeTS 
between them in tail, each would have one third part in the first 
degree, another third part (being two distinct sixth parts,) in the 
second degree, and the remaining one thiid part (being two other 
sixth parts,) in the third degree, and so on, in like manner, on a 
subdivision mto a greater number of shares. 

This subject is fully considered, and its application to practice 
shown, in th€^ Tract on Gross-Remainders, &c. ; and the substance 
of this Tract will be introduced into the Essay on the Quantity of 
B$UiU8i on the re-publication of that Essay. 

^$ to Tenants in Possessiom 

^ Persons who have the possession may grant it; and it is mate- 
rial to distinguish between estates in possession, and estates in re- 
verrion or remainder, on account of the mode of assurance which 
may be adopted, or may, under different circumstances, be deemed 

effectual. 
[*80] ^Estates in reversion or remainder may pass by grant 

without livery ; but estates in possession in corporeal here- 

(0 Doe T. Proner, Cowp. f 17. 
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ditaments eanoot, except in particular cases, paaa by mere gnuat 
There most be either livery of seisin, or some other ceremcmy 
which is equivalent or a previous estate, to be enlarged by release ; 
and in this sense a lease and re Jease are said to countervail a feoff- 
ment So an estate in possession may pass by bargain and sale 
enrolled, covenant to stand seised to uses, or by fine, or fine and 
declaration of the uses of the same, or by common recovery apd a 
declaration of the uses. In short, by any mode except by simple 
grant. 

A term of years of lands in possession might, at the common 
law, have been created by mere word and entry ; for till entry there 
was only an intereeee termini^ or being created, might have passed 
by mere word. An mteresee termini to commence at a future day, 
or on an event, might have passed in like manner ; even though the 
term was reversionary, and the possession was not in the lessee, 
but in a tenant ; for if the possession had been in a disseisor, &c. 
there could not have been a valid lease without a previous entry to 
restore the seisin. Hence the practice of entering and sealing a 
lease on the land, or making escrows to be delivered on the 
land (U). 

But the reversion necessarily including the services could not 
be transierredj even for a tenn of years, without a grant by 
deed. 

^Terms of years of lands in possession maybe trans- [*81] 
ferred or surrendered without deed. 

But it is apprehended that even a term of years, which confers 
a title to a reversion or remainder, cannot be transferred or surren- 
dered without deed. 

This point is more clear when there is, as between the termor 
and his reversioner, a reversion, than when the termor has a re- 
version merely in respect of having created an under-lease. 

The point was in some degree discussed in Harker v. Birkbeck (it) ; 
Beck V. PhiUipe {uu)f but it is very difficult to draw any satisfac- 
ton" conclusion from those cases. 

The general rule is, that all things lying in grant, from the nature 
of the thing or subject, as rents, commons, &e. or from the nature 
of the estate or interest therein, as reversions aqd remaindeiv, Qan- 
not be granted or surrendered without deed. 

Lord Coke observes {x)j of freeholds and inheritances, some be 
corporeal, as houses, &c. lands, &c. these are to pass by livery of 
seism, by deed, or without deed ; some be incorporeal, as ad^ 
vowsons, rents, commons, estovers, &c. These cannot pass with- 
out deed, but [add, may pass] without any livery. And the law 
bath provided the deed in place or stead of the livery. And 
so it is if a man make a lease, and ^by deed grant the rever- [*82] 
flion in fee ; here the freehold with attornment of the lessee 
by the deed doth pass, which is in lieu of the livery. See Bract 

itt) 1 lost 48 b. («) S Bnrr. 1566. (m») 6 Bvir, ftm. (x) 1 Imt 49 »* 
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lib. 2, c. 18. Et est tradUio de re earporaK de persona in pereofuan 
de manuy ^c, gratuita translaHo^ et niliil aliud est tradilio m tmo 
eensUf nisi in possessionem induction de re corporali ; et idea dtciltir, 
quod res ineorporcdes non patiuntwr traditione a, sicul ipsum jus quod 
reij sice carpore inharety et quia non possunt res incorporales possideri 
sed Quasi^ ideo traditUmem non patiuntur. * He adds. 

This ancient manner of conveyance by feoffment and livery of 
seisin doth for many respects exceed ail other conveyances. For 
(as hath been said) if the feoffor be out of possession, [read dis- 
seised] neither fine, recovery, indenture of bargain and sale en* 
rolled, nor other conveyance, doth avoid an estate by wrong, and 
reduce clearly the estate of the feoffee, and make a perfect tenant 
of the freehold, but -only livery of seisin upon the land ; the other 
conveyances being made off from the ground, do sometimes more 
hurt than good, when the feoffor is out of possession [read dis- 
.seised] ; and yet in some cases a freehold shall pass by the common 
law, without livery of seisin ; as if a house or land belong to an 
office by the grant of the office by deed, the house or land passeth 
as belonging thereunto. So if a house or chamber belong 
[*83] to a corodie, by the grant of *a corodie, the house or cham- 
ber passeth. A freehold may by custom be surrendered 
without livery, as hereafter shall be said ; and so of assignment of 
dower, ad ostium ecclesia, or otherwise ; and by exchange a free- 
liold may pass mthout livery. 

As to Tenants of Estates in Reversion. 

This is the estate retained by a grantor of a particular estate, or 
by the setder, who, after limiting several particular estates by way 
of use, limits the ultimate fee to himself, or the same results to him 
by operation of law. 

In a common-law gift, if he limit the fee in contingency he will 
have the possibility of reversion. Feame doubts this conclusion. 

So if the testator create several particular estates, and the ulti- 
mate fee is limited to or to the use of his right heirs, ibis is a rever- 
sion, and descends to the heir. The authorities are collected in 
CMUinCs Bacon, ch. Remainder. 

But a devise to trustees in trust for the heir or heirs at law of B^ 
and the heirs, executors, &c. of such heir or heirs, though the heir 
at law answer the description, is not the old reversion but a new 
gift, making the hen* a purchaser (y). But if the use of the fee be 
limited in contingency, the fee will result to the grantor till 
[*84] it can vest ; and if the fee be devised in ^contingency, that fee 
will descend to the heir at law, unless^it be disposed of, as it 
may be by some residuary clause, or by some special disposition. 

The ultimate interest taken under a conveyance to uses is not, 
strictly speaking, a reversion according to the rules of the common 

(y) Swain ?• Burton, 16 Yet, 8$5. 
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kir. it fe ah interest in tbe natore, and partaking of all the quali- 
tieSy of a reversion* Whether this reversion remain in the lessor 
or aettkr, or the heir at law of a testator ; or is aliened by the 
owner, either for the entire estate, or for a portion of it ; or whe- 
ther it be a residue of a particular estate ; it retains its denomina- 
tioB of a reversion ; so that there may he a reversion for years, for 
lift, or in fee ; and the estate, which is a reversion as to one per- 
son, may be a particular estate as to another person : for example : 
Jl leases to B for life, and grants the reversion to C for years ; as 
between B and C, C has a reverrioo ; but as between Ji and C, C 
has a perticular estate. 

And an estate in reversion may lose its denomination and pecu- 
liar qualities by becoming an estate in possession ; and it may be- 
come an estate in possession by the surrender, merger, forfeiture, 
or actual detem^natioD of the prior estate. 

The material circumstance to be regarded as to estates in rever- 
sion, is^ that they cannot be granted or surrendered by mere writing. 
SktpparJPf Tawh. chap. Surrender. 

*But there may be a surrender of an estate in reversion [*8S] 
by mere implication of law, as by accepting another estate 
itic€>mpafible with the estate surrendered. 

It miows from the observations which have been made, that an 
estate in revernon may pass by mere grant. The contrary is sup- 
posed to have been asserted by Mr. JPeome, in his Reading on the 
Statute of Enrolments ; but it b difficult to account for that great 
lawyer's having fallen into this mistake, if made by him. 

Though a grant would be an effectual mode of assurance to pass 
an estate in reversion, a lease aiid re-lease, and bargain and sale 
enroHed, are more generally used in practice. They are entitled 
to (weferenee from the chrcumstance, that they are in themselves 
Gomplete evidence of titie,. while a mere gran^ at least without a 
recital of the existence of the prior estate, must be supported by 
extraneous evidence, to show that a prior estate existed; so that 
th^re was a reversion divided from the posseauon. 

Jh to TmanU of EstaUa in Remainder. 

The observations which have been made respecting th^ mode of 
sdienation of estates in reversion are, nuaUUU tnuiandii, equally ap- 
plicable to an estate in remainder, except that a remainder, 
matead of bemg part of the former ^ownership, is a portion [*86] 
d estate grant^ at the same time with the prior or particular 
estate, and to take eflEect either absolutely, or eventually on the 
regular and proper determination of that estate. 

A reminder is a residue of an estate in land, depending upon a 
particular estate, and created together with it (z). 

It is also observable, that an estate, which is a remainder as to one 

{») 1 Inst. 48 a. 
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person, may be a reversion as to another person ; as, if «A lease to 
B for life, and afterwards grant the reversion to C for life, remainder 
to 2> in fee ; as between C and D, D has a remainder; but as 
between himself and J9 he has a remote reversion. 

In one circumstance also there is a difference between a re- 
mainder and a reversion ; a reversion always carries with it the ac* 
tual or supposed fruits of seigniory ; but a remainder, as such, gives 
BO right to these fruits. 

By reason of this difference, if an estate be granted to «A in tail, 
remainder to iS in fee, and B grant to .4 for an estate-tail of the 
same extent as the former estate-tail, the grant will not have any 
effect (a). While, if the reversion had continued in the grantor, and 
he or any person claiming under him had granted or devised 
[*87] to j9 in tail, this grant or devise, ^though giving an estate 
of the same duration, would have been good. 

In the former instance the gift was nugatory, because it could not 
have any effect. The rule is qa/oi semel meum est an^^iluu meum e$$e 
7um potest (6). In the latter instance the gift is vahd, since it will 
have the effect of passing the seigniory during the estate-tail. 

And if two estates of the same duration are granted, and the latter 
is granted out of the reversion, it seems to follow, that the grant 
will be good ; but if a person having a remainder grant an estate 
which is commensurate only with the time of an estate previously 
granted, such grant would be nugatory. Thus if j9 grant to B for 
life, remainder to C in fee, and C grants to D for the life of JB, it 
should, from the distinction taken in Badger and Uoydy seem that 
the latter grant would be void. But qwxre: for it is the common 
practice in settlements and wills, by way of strict entail, to Kmit an 
estate to •& during his life, with remainder to B for the life of «A; 
and such remainder is allowed to be good on account of the possi- 
bility that the estate of j9 may determine in his life-time ; and con- 
sequently the estate of B may take effect in possession during the 

lifeof,fl(c). 
[*d8] To these observations it may be added, that *a remainder 
or reversion may pass by that name, as, all that remainder, 
or all that reversion of and in, &c. or a remainder may pass by the 
name of a reversion, or e converso (il). 

And a remainder or reversion may pass by a grant of the land 
itself; and it is always more eligible, except in particular cases^ as 
where there are several estates in the same person, and the estate 
in reversion or remainder is to be granted, reserving the particular 
estate, to grant the land rather than the reversion or remainder ; and 
even if the reversion or remainder is to be granted, eo nomine^ it is 
the more eligible mode to grant it by as simple a description as may 
be ; as, all that the remainder or reversion for life ; or, all that the 
remamder or reversion in fee of the said .... of and in all, &c. 

(a) Badger ▼. JUayd, Salk. 23S : and Lord Raym. 52$ ; Pod y. Nedham, Tdr. 149. 
{b) I Inst. 49. (e) JDuncomb r. Duneomb, 3 JLer. ^7. (d) I latt. 299 h. 



UNDER TBITAHTS IN REMAINDER. 86 

describing the parceb fully, or by reference, as the case may 
require. 

It, however, more generally happens that a remainder or reversion 
granted eo nomine is granted in terms of more minute description, 
showing its relative situation, and the manner in which it is ex- 
pectant, &c. 

In these and thel&e cases care should be taken that the descrip- 
tion be correct; for any material error in the description will be 
fatal ; for then, in point of law, there will not be any such remainder 
or reversion ; and as such remainder or reversion is the sub- 
ject and ^essence of the grant, the grant will fail for want [*89] 
of a subject on which it may operate. 

Cases of this sort require particular attention, and it is incumbent 
on the conveyancer to satisfy himself that the description is true, in 
point of fact, and in law. When a person has several distinct 
estates, he may grant one estcUe by proper words, and retain the 
other estates (e). v . ^ . 

Where the particular estate and remainder depend upon one 
title, the defeating of the particular estate is a defeating of the re- 
mainder (/). 

. But where the particular estate is defeasible, and the remainder 
by good title, there, though the particular estate be. defeated, the 
remainder is good (g). 

Hence a condition annexed to a particular estate is defeated by a 
limitation over(&). 

And in wills, and in conveyances to uses, the reminder may take 
eflfect, though the estate for life should never vest. 
, A remainder of lands in possession may be created without deed, 
by reason of the livery (i). 

But a remainder, when it is in that state, cannot, under the rules 
of the common law, be transferred without deed. 

The particular estate and the remainder, ^for many pur- [*90] 
poses, make together the component parts of one estate. 

The rules, as they apply to particular estates and remainders, are, 

1st There cannot, at the common law, be a remainder without a 
prior particular estate {k). 

2dly. The particular estate may be for years, for life, or in tail. 

Sdly. If a remainder be limited in contingency, there must be a 
prior vested particular estate of freehold to support the remainder ; 
for the freehold cannot be granted to commence infutwro; but not- 
withstanding the particular estate be suspended in the same instant 
in which it is created, still the remainder will be good (2). 

4thly. The remainder must be so limited as to commence either 
absolutely or contingently, on the regular determination of the par- 
ticular estate, without any interval, even of a day, between the par- 
ticular estate and the remainder (m). 

<€) I Inst. S19 a. (/) 1 loit. 288 a. {g) Ibid. (h) Dr. BuW» C9M, 9 Rep. 
(f) LHt.§60; 1 Inst. 49 a. 143 a. {k) llnstlNSa. (/) 1 liMtS98; Dyer, 140 b. contra, 
(m) Plow. 23 ; Raym. 144; Gm\, Bac. Abr. RenaiBcfer, 7S8. 
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flthiy. A remainder expectant oa an estate tail may be limited 
after an indefinite failure of the issue inheritable to the estate-luL 

ethly. No estate in remainder can be limited after, and expectant 
€m, a fee (n). 

One fee, however, may, even at the common-law, and by 
[*91] way of remainder, be limited in the ^alternative, as a snb- 
stitntion for another fee, if that fee should fail of eSect {#). 

TtUy. No estate limited by way of remainder can, as a re- 
mainder, be so hmited as to derogate from, ^bridgtf or it^eot, any 
prior estate. 

An interest so limited must, if good, operate ^her by way of 
executory devise, or springing use. 

The particular estate must, in a deed operating by the rules of 
the common law, give a vested interest, even though it be a term 
of years, otherwise the remainder will be void as a freehold in 
fiOfttOf ttiough the particular estate, as being for years, may be 
good. * 

But in a will, or conveyance to uses, the particular estate may 
commence by way of executory devise or sprin^g use; but the 
moment the particular estate of freehold vests, this limitation over 
by way of remainder becomes subject to die rules which attach to 
remainders. 

. Though the first estate be for years, and does not require livery 
of seisin to its perfection, yet livery of seisin roust be n^de to the 
termor, that its benefit may be communicated to the remainder (p). 

8thly. A remainder expectant on an estate of freehold may be 
limited to a person not in essty or not ascertained, or to a cor- 
poration, while that corporation is incapable of taking, because it is 

without its head {q^. 
{^9S] ^This subject will be more fully discussed in considering 
the nature of contingent remainders. 

Of Titles under Tenants of Vested Estates. 

Tenjints who have vested estates are those persons Who have 
actual estates, either in possession, reversion, or remainder ; and 
these estates may be transferred from person to person, by the rules 
of the common law, and in all cases, except such alienation be re- 
strained by the positive enactments of the statute-law. Such in- 
terests are also devisable, either under the owners of cimtingent re- 
mtnnders, or other contingent interests. 

Strictly speaking, there cannot be a contingent estate. There 
may be a contingent interest ; but no interest, except such as is 
vested, is accurately termed an estate. 

It is a general rule that the law favours the vesting of estates ; 
for the law delights in vesting estates ; and in the lai^age of Lord 
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(n) NoUmgkam ▼. Jennim, 1 P. W. 25. {&) Doe ▼. BwrmalK 6 Term Rep. 90. 
(p) Litt. § 60; 1 Inst. 49 1. (9) 1 lost. S64a. 
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Coke {r\ eontiiigences are odious in the lav, and are the oauaefl of 
trouUes, wlicreas the ?estiiig of them is the cauge of repose and 
certainty. 

And no remainder wiU be etmatnmi to be contingent irtiich may, 
conaisteatly with the intention, be deemed Tested. 

But tliese rules have their limits, and their exceptions. 

*A dear and ekpress intention will prevail («). [*9i'\ 

An estate will never vest contrary to the intention, when 
that intention is expressed, or is the result of the context of the deed 
or will ; except there be a rule of law, as in the instance of the rule 
in SheUey^s case, which, for .reasons of tenure or poHcy, counteracts 
and defeats the intention {t). 

Every contingent interest of freehold, fimited by way of remain* 
der, maybe destroyed by the surrender, merger, forfeiture, deteimi- 
nation, or destruction of ^aeh particular estate by which it is sup* 
ported, or by the conversion of each particular estate into a i^hst 
of action. 

A contingent interest may ahM) be re-leased by the owner ; and 
contingent interests are devisable, and may be bound in equity by a 
BBie for a valuable consideration,- and may be bound at law by 
estoppel. They may also be extinguished by feoffment, fine, or 
common recovery. 

A contingent interest does not enable the owner to transfer the 
estate by any conveyance to take effect in his life^me, under the 
rales of the common law. Contingent interests, however, of the 
equitable ownership, and even of the legal ownership, are assignable 
in equity. 

In a court of equity, a contract is in effect an alienation, and wiQ 
in that court be enforced. 

*So if the remainder was contingent from any cause, that [*94] 
remainder may be transferred in equity, subject only to the 
contingency, exactly m the same manner as if it were a vested 
estate. 

It appeared proper to notice these differences to prevent an in- 
disciinunate practice of applying tlie same rules to equitable, which 
are proper to be appUed to legal, interests only. 

In cases of this sort the decision in Vick v. Edwards (ti ) will occur 
to the lawyer, and will involve those not thoroughly versed in the 
principles of the law, in some embarrassment. 

Whether the fee was vested or contingent is a question foreign 
to the present inquiry. But supposing it to have been contingent, 
(and it was contingent unless the trusts for sale can be considered 
as distinguishing this case, from ordinary cases) (x); then a consi- 
derable portion of Lord TalboVs observations in Viek v. Edwards is 
questionable. 

(r) t Matr. IS1. («) JDiakin r, PhiiUpi, 1 Manle fc Selwyn, 744. 

(() SaecioGt view of the rale id ShtUey^s eaie. («) S P. Wm, S7£. 

( X) Ex parte I{Mrri$4M, S Anstr. 8SB. 
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Ih' cases of this sent, except thenature of the trusts, or the coil- 
text of the will» proTCS the estate to be Tested, the better opinion is^ 
that the inheritance b in contingency (y); and that while in con* 
tingency it cannot be conyeyed. To complete the title, the con- 
currence of the grantor or his heirs, or the heirs of the testa* 
[*95] tor, or in *soroe cases his residuary devisee, is necessary; 
and a fine, importing to pass the fee, so far from having the 
effect to transfer the contingent fee, will extinguidi all title under 
the same. 

Interests of this sort are called possibilities coupled with an inte- 
rest, and are distinguished from mere r^hts or titles of entry. Con- 
tingent interests are devisable ; rights or titles are not devisable ; 
but they may be re-leased or extinguished. 

A gift to &e survivor of several persons, or a gift to persons not 
ascertainable, as children who may attmn twenty-one, is a mere 
posmbility. This possibility cannot be re*leased ; it may be bound 
at law by estoppel, in equity by contract. An expectant heir has 
a possibility. The contract of an expectant heir, though it will bind 
him, will not bind the succeedmg heir (z). 

An interesse termim is a future interest, and not an estate. Such 
interest, unless it be contingent, may be assigned or transferred. 
Whether a contingent interest in a term can be assigned, is a point 
for which no authority is found. 

The decisions in the cases o(JUaUhewManmng{a) and Lampet (6), 

merely establish that a posability, coupled with an interest, 

[*96] is not *ass^able, though it be re-leasable. But each of 

diese cases turns on the peculiarity, that all the estate was 

in the legatee for liie, and no estate in the person who was to take 

nnder the limitation over. 

That a contingent interest may be devised is established by Roe 
T. Janes (c). 

But, that a possibility may be devised, the interest must be such 
as is in. its nature devisable. For instance, the owner must be en- 
titled to an estate in fee, or pur autre me, and not merely an estate- 
tail in the lands ; and it must be to a person ascertained, and not to 
the survioar of several persons, or to persons who are to answer a 
given description (d); and it should seem that no interest is devisa- 
ble except it would be releasable ; and that a gift to the survivor of 
several persons ; or to such children of .d as should be living at his 
death, or the like ; does not confer an interest which may be de- 
vised, while it remains in its executory state, because the objects 
are unascertained ; thus, a gift by one or two persons before he is 
the survivor, would not be good, aJtbouj^h he afterwards became 
the survivor (e); or a gift by one of the children, in the life-time of 

Iv) ExparU Sturuon^ S ADStr. 836. (z)\ Autr. 11. (a) 8 Bep. 187. 

{b) 10 Rep. 48. (e) 1 Hen B]ftckttone, 38. (cf) 2 Manle & Mittb, 1&. 

\f) Doe ▼. TmiAAmou, t Msnie & Selwya* 185- 
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Ay vottld not be good, aUhougfa such child should eTentuaUy be livmg 
8t the death of w9. 

*It 18 agreed, however, and even settled, that this interest ["^97] 
may be bound, or even barred by estoppel {fy 
> In cases of diis description, fines, or recoveries, io operate by way 
of estoppel, should be adopted, instead of relying on mere re-leases 
by deed, except so £ar as the interest may be equitable, and conse- 
quently be bound^by the re-lease, operating as a contract 
. ' That contingent interests may be bound by estoppel is a conclu- 
sion to be drawn from WeaU v. Lower (/). Such estoppel to pass 
an interest must be for years only ; for if a feofiinent should be 
made, or fine levied of the fee, by a person who has a contingent 
interest in fee, the interest itself would be extinguished (g). The 
learning of estoppel will be conadered under a ^ture division. 

And a feoffment or fine by a person who has a contingent interest 
at law would extinguish such contingent interest, though the feoff- 
ment should be made, or fine levied, to a stranger (&). 

When there is a contingent interest in tail, then, to bind such in- 
terest as against the issue in tail, there must be a fine with procla- 
mations to operate under the statute s of Hen. VIL and Hen-YlII. 
However, it is suggested, as a proposition consistent with 
the principles of law, *that a donee of ii r.ontingent remain- [*98] 
der in tail might preclude the issue, by estopping himself 
from taking a vested interest, v 

A common recovery, suffered by a person who has a contingent 
interest in tail, will not have any effect to bar the issue in tail, or 
those in remainder or reversion ; but it will bind the party himself 
by estoppel ; and perhaps may prevent the vesting of the contingent 
interest. And if a person who has a contingent interest in fee be 
Touched in a common recovery, this voucher will operate as a re- 
lease or extinguishment of his contingent interest (i). 

But although contingent interests may be bound in equity b; con- 
tract, yet for the purpose of completing the legal tide there must he 
a conveyance of the estate when vested ; or there must be a re-lease 
io persons capable of such re-lease. 

There is also a difference between contingent interests of the 
legal, and contingent interests of the equitabje, ownership. 

Contingent interests of the legal ownership cannot be transferred. 
On the contrary, a fine levied to a stranger, and purporting to pass 
the fee, wul extinguish the contingent interest* But a contingent 
interest of an equitable ownership may be transferred. Thus, under 
a grant or devise to two, and the stuvicifr of them, and his heirs, 
the fee will, generally speaking, be in contingency ; and it 
cannot be ^transferred at law if it be of a legal ownership ; [*99] 

if) Wtale T. LowTf PoDesf: 57 ; Moor, 554. 

Q) Buekler't oaw, S R«p. 55, and Maoris eaie, PtliMr, 9S5 : QooOnghi dem. Burton 
T. jFwre§ter, 1 TaiiBtoii,578. 

ih) Moore, 554 ; S Rep. 55 ; Hob. 258 : 1 Vol. of Pre»Um*9 Fractke <f Canviymcingi 
SlOt t lb. 1S6. 

(t) PeU9 ^ Brwon, Cro. J»c. 600. 
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«aA therefore it ia highly indprodeiit ia "thiB cefle'ta lefj a ^m. 
importing to pass the fee ; and if a conyeyance be made hy leaae 
^nd re-lease, its Ofieratioil win be to pass the estate for life. At law 
it will not have any effect to pass the eontingeat interest. But v^ 
equity the lease and re-lease will give to the purchaser, if he he a 
purchaser for a valuable consideration, a right to caU for a ecmvey- 
ance of the legal estate when vested ; or a re-lease of it, as £v atf 
the intended vendor can make such release with effect 

But if the equitable ownership be granted or devised to A and jB, 
and the survivm* ot them^ and his heirs, in this case also the fee iatei 
eomtiftgeacy, hut as it certainly must vest in one of these peraonSf 
a sale by them wiU give a complete title to the equitable fee } and 
for this reason, as against all other persons, they siay be consMered 
as having the complete power of alienatioa over the equitaUe n^ 
hcritance* 

It is also to he observed, that when the remainder is placed m 
contingency by will, the reversion in fee may pass by words in a 
residuary or specific clause (Jb); and for want of such diqpKMMfon 
the fee will descend to the heir at law (I); thus A aad £, 
[*100] and the heir *at law, may pass their estates for life and in 
fee ; and the contingent fee to the survivor of^ and B mtj 
be destroyed by the union and consolidation of the freehold with 
the fee. 

Also in conveyances to uses, when the ultimate fee of Utit use is 
Smited in contingency, the fee will result to the grantor oi set- 
tler (m); and of course a conveyance by Ji and £, and the grantori 
would cause a destruction of the contingent remainder to the 8ur« 
vivor of Ji and B ; and unfess there be some other particular estate 
by which the contingent remainder might be supported, a feoffmei^ 
fine, or recovery, bj^ and JS, would bar the contingent interest (m a). 

A fine or recovery by one of them would preclude all possibili^ 
of him or of his heirs faking even eventually, though he should be 
the survivor ; but, except so far as the remainder could be destroyed 
as a contingent remainder, for want of the support of a particular 
estate of freehold, the interest of the other person to be benefited 
by survivorship would not be affected by the fine or recovery (mi). 
When a grant is by a conveyance at the commoa 
[*10I] law to two, and the survivor and his *heira, or the remain- 
der in fee is by any other means placed in contingency, the 
language of the books of the most esteemed authority leads to the 
conclusion that the fee passes out of the grantor, and does not im- 
mediately vest in the grantee. The inheritance is said to be m 
abeyance^ or expectancy, or figuratively, m fmUba^, or m grem$ 

iff ; hence the distinction in tiie comipon law, and so ofti^ oc- 



ik) Rogers y. Gibson, 1 Vet. 482; Stepkehs ▼. Stephens, C. T. Tiib, 228. 
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^uiriiig in the books, that the inheritance may be, and that the free- 
hold (more aptly the immediate freehold) cannot be in abeyance. 
Hence, also, the rule, that there must be a vested estate of freeho)d 
to support a contingent remainder, whether the remainder be in a 
deed of feoffment, or of grant (n). 

The doctrine of the abeyance of the inheritance, so far as it 
denies that the inheritance remains in the grantor, as an estate, is 
combated with great force by Mr. Feamey in his Essay on Contin* 
gent Remainders {o\ His argument is built on natural reason, and 
not on authority ; tor the cases of resulting use, or of the descent 
of die fee, when the fee is given in a will by words of contingency, 
afe admitted to be exceptions to the rules of the common law ; and 
not founded on the rules of that law ; and it is rather singular, that 
a genileman who had contended so strenuously, and so suc- 
cessfully, in favour of *the technical rule under the doc- [*102] 
trine in SkeUei^a case, should have become so strong an 
advocate, in the case under examination, for ui^ng good sense and 
natural reason in opposition to the authorities founded on technical 
rules. 

The strong point in Mr. Feaane^e argument is, that when the con- 
tingent remainder in fee is destroyed, or fails of effect, the right of 
the reversioner will be in complete force ; but this point, though 
readily conceded, does not establish his theory. It is quite con* 
fflstent with the system of tenures, that when the contingent re- 
mainder has failed, the former owner should have, in full right, and 
as a vested estate, that which was intended for the person to whom 
die contingent remainder was limited. It is also consistent with the 
rules of tenui^ that a tenant for life should not, with impunity, 
commit a forfeiture, and destroy the contingent remainders ; and 
there is nothing in the nature of the grant, or in the intention of the 
parties, which precludes the former owner from entering, when all 
the estates limited by the grant are determined by forfeiture, or by 
any other means. 

In the admisaon that there is such a species of interest remain- 
ing in the grantor as will become an estate on the determination of 
the prior estates before the contingent remiunder can vest (p), so 
that the donor shall have the land again when it is ascer- 
tained that the right "^heirs of H can never take the con- [*103] 
tingent fee limited to them, there is nothing at variance 
with the doctrine that the grantor has a mere possibility of re** 
verter, as distinguished from an estate in reversion (q). 

The rule is assumed to be, that while a contingent remainder in 
fee is capable of effect the grantor has a mere possibility of reverter. 
The moment the remainder fails, either by destruction, forfeiture, 
or other accident, the grantor has an actual estate. 

Supposii^ a grant to be to .A for life, remainder to B in tail^ 
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with remainder in fee in contingency, it is perfectly consistent that 
the grantor should hare merely a possibility of reverter, while the 
contingent fee b capable of vesting, and that he should have an 
actual estate ^ soon as this contingent interest fails of effect It 
is also a maxim of law that no man shall take advantage of his own 
wrong. From this principle it flows, that when the tenant for life 
destroys the contingent remainders, the person who has the possi- 
bility of reverter shall be entitled to enter hy reason of that possi* 
bility, which is now become an immediate and present right of entry; 
an estate; by the destruction of those interests which alone ex- 
cluded the grantor from more than a mere possibility. It is diffi- 
cult to find a single authority, or a single expression, in 
[*104] the books, which will support the ^opinion advanced by 
Mr. Feame. On the contrary, the system of tenures al- 
most imperiously required, that when a man had made a feoffment 
the whole fee should pass out of him (r), although the ultimate in- 
heritance was limited in contingency. Against the authority of the 
books, which contain the learning respecting the abeyance of the 
inheritance, it will be necessary for those who support Mr. Feome's 
doctrine to show that a conveyanoe by the donor or his heirs, wlule 
a particular estate is continuing, and while the remainder is in con- 
tingency, would be a vali4 grant, whether the same was a grai^t of 
a rent-charge, or a grant of an estate of freehold. The case must 
be pot, simply and nakedly, of a grant to operate by way of con- 
yeyance, and not by way of estoppel. The interest must have re- 
mained in the former owner on a grant at the common law, as dis- 
tinguished from a conveyance to uses, and from a disposition by 
will. 

It may be said, the books treat only of the situation of the person 
to take the contingent remainder; and that the power of alienation is 
denied to a person so circumstanced ; but it is impossible to read Lord 
Cokeys Commentary on abeyance, or to read the observations in Plowd. 
Com. without feeling that the observations are applicable to the want 
of a power of alienation by the original donor, as well as by 
[*105] the person to whom the contingent remainder is *limitcd. 
Besides, the doctrine of the law, on the operation of feoff* 
ments ; the rules which require that every, contingent remainder 
should be preceded by a vested estate of freehold, created by the 
same deed or instrument; and that the contingent remainder mast 
either vest or fail of effect before the determination of the estates 
of freehold by which the remainder is preceded, are all founded on 
principles which assume that the inheritance is in contingency, as 
well against the donor, as against the person to whom the contin- 
gent remainder is limited. The doctrine also which requires that 
when a grant is to j^ for years, with remainder to B for life, with 
remainders over, the livenr should be made to the tennor for years, 
as the means 4)f giving effect to the gift to the persons who are to 

(r) UtU §eOj Uiist.49a, 
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h&ve the rettemder, is part of the same principle, and illustrates 
its application. It proves that the learning is founded on technical 
reason ; on the necessity that the seisin to supply the grant should 
pass immediately and instantly. from the grantor. The rule also, 
which requires ^at the remainders should be so limited that they 
may vest in successive owners, and that no chasm should be left 
between the determination of one estate, and the time appointed 
for the commencement of another remainder, is part of the same 
system. Thus a gift to •/} for his life, and after the death of •$, 
and one day to B, is an example of a remainder which will be void, 
because it cannot vest immediately on the determination 
^of the particular estate. The nature, the object, and the [*106] 
principles of livery of seisin, admitting, however, of the 
exception of a grant for years, to be enlarged into a fee on a con- 
dition, also demand most imperiously, that while the estates limited 
by the grant are capable of effect, no part of the seisin should re* 
main with the grantor. Hence the rule that a grant to commence 
from a future day is altogether void. Did the law depend entirely 
on natural reason avd good sense, independent of the policy 
adapted to the state of tenures, a grant to A for life, to hold from 
Michaelmas-day next, would be deemed a good, and not a void, 
grant ; and the mind would be satisfied of the justice of a decision 
by wtdcb it should be determined that the grantor should hold till 
the appointed day, or that he should retain the fee ; and that on 
the appointed day the estate should vest in the grantee; but in con- 
veyances at the common law, effect is denied to grants of this or 
the like nature ; while such limitations in conveyances to uses and 
in wills are allowed to operate. These are excepted cases, and 
turn, as to uses, on grounds of equity ; and as to wills, on the in- 
dulgence allowed by the doctrine of executory devises to testamen- 
tary dispositions. The more this point shall be examined, the more 
clearly it will appear to be an acknowledged rule of the common 
law, that after the grant of a contingent remainder in fee, the 
grantor does not retain any estate whatever, but has merely 
a possibility* of reverter^ as distinguished from an actual re-> [*107] 
version. 

The case which Mr. Feame {rr) cites from Brokers Reading on 
the Statute of Limitations, p. 64, namely, ^^A makes a lease for life, on 
<< condition, that if the lessee has issue in his life the land shall remain 
*< to fFin fee ; and Jl recovers against the lessee by writ of waste, 
<< and has execution, the lessee has issue and dies, no action of 
'^^formedon accrues to JVy because the fee remained in W until 
** lessee had issue, and then the recovery defeated the first limita-- 
^* tion," may, if it be law, be accounted for on a consistent ground : 
j2 had a possibility of reverter till the waste ; the waste was a for- 
feiture ; the forfeiture was, in point of law, to A ; and when he 
recovered, he was restored to his seisin, and defeated the estate of 

(tt) p. S85, 
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j9 ; and, as a consequence, the remainder expectant on (hat estate^ 
in the like manner, as if the forfeiture had been by a tortious aliena* 
tion, &c. 

Indeed the case of a grant in fee to a eofj^orolion, and the light 
of reverter to the grantor, on the dissolution of the corporation 
while seised, is an answer to the strongest point in Mr. Feame^s 
reasoning. 

Contingent remainders are interests only, and not estates ; they 
will present themselves for consideration under the arrangement 
whicn treats of contingent interests. 

[*108]- *^8 to Titles under Tenants of Cross-Remainders. 

The nature of these remainders has been stated in a former 
page of this volume (s). 

The first caution to be observed is, that cross-remainders are 
created. 

» When it is established as a fact, or as a inclusion of law, that 
cross-remainders are created, the title should be considered sepa- 
rately, as applying to the different farms, or the different parts of 
the same farm which are subject to the cross-remainders: For 
instance, if a farm called .A, be devised to A in tail, and a farm 
called J?, be devised to B in tail, and if either of them should die 
without issue of his body, then both the farms are devised to the 
other in tail or in fee, these are cross-remainders ; and the title to 
the farm A should be considered distinctly, as if it stood limited to JBl 
in tail, remainder to B in tail ; or, according to the fact, in fee ; 
and the title to the other farm should be considered exactly in the 
same manner as if it stood limited to B in tail, remainder to «tf in 
tail, or in fee* 

So if an entire farm be limited to several persons in tail, with 
cross-remainders between them in tail, the title should be considered 
with a view to each aliquot part; exactly in the same manner as if 
that part stood limited to «4 in tail, remainder to fi in tail, 
[*109] remainder *to C in tail, &c. When the cross-remunders 
are numerous, the division mUl branch into a great number 
of heads (ss). 

In ibort, this is the mode of analyzing titles which are complex 
in themselves. Such titles are by this mode of arrangement ren- 
dered simple. 

In general the misfortune is the want of an accurate knowledge 
of the precise nature of these remainders, and of the ownersMp 
which exists under them. On this subject, the tracts on cross-re-* 
mainders, and former observations in this volume, will affi>rd the 
requisite information. 

In deedSf except in reference to executory trusts, or marriage 

{*) P 7^- (i#) Traets oa Crosf-Renaisdcr** 
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articles^ crosB^TemaiiideTB cannot arise without express words of 
gift, creating the cro8a»Teinainders. 

In mllst cross-remainders maj arise by implication. 

The rules applicable to wills, are, 

Ist Crofls^remaindera will, from general words, be implied as 
between two persons ; 

Or, as between a class of persons, when the class may consist 
of one, two, or more persons, as the children of Jl ; or the children 
of A who shall attain 21, &c. &c. (I). 

2dl7* Cross-remainders as between three or more devisees will 
not be implied, unless there be some expression which leads 
to the conclusion, *that the remainder-man is not to take [*110] 
until all the devisees bemg tenants for life shall be dead ; 
or all the devisees being tenants in tail shall be dead without issue ; 
or that aH the lands, &c. are to go over together, and not in part& 

The general rule of the common law is, that on a gift to two or 
more persons as tenants in common, for life, or in taiC the remam* 
der or reversion will take effect in possession as to each diare, when 
the particular estate in that share shall be determined. 

The cases on this subject will. be collected in the Essay en ths 
QluaniUy of Estates, in the chap, on Estates Tail, and for Life ; or 
probably in a chapter to be appropriated to the subject of cross- 
remainders, and other cross-limitations. 

In marriage articles, and executory trusts, for the benefit of 
children, or daughters, as a class of persons entided to estates-tail, 
cross-remainders w31 arise by implication from the nature o( the 
interest, and on the same ground as they arise in a will, under a 
gift to a class in which the number of persons is not defined. 

Of Titles under Contingent Remainiers. 

A CONTINGENT remabdcr must have all the general qualities of 
a remainder. It must be so limited that it may vest either during 
the particular estate, or eo mstante in which the particular estate is 
to determine. 

*If there must be an interval between the determination [*1 1 1 ] 
of the particular estate, and the commencement of the re- 
mainder, the remainder, as such, will be void. 

Such a limitation over may, under circumstances, be good in a 
will as an executory devise, and in a conveyance, or ^t, to uses, 
as a future springing use. 

A remainder will be contingent for each or either of the following 
causes : 

Because it is limited, 

1st. To a person not in esse^ as a child before its birth : 

2d}y. To a person not ascertained : as to the survivor of several 
persons who are living : 

(t) H^olfon T. jPoa-on, ft Etst, 86. 
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Or to children who shall attmn 21, or to persons who shall be 
living at the death of one, or of the survivor of their parents ; or 
to the survivor of several persons : 

Or to the right heirs of a person who is living. 

Sdly. To a person, or body, which, though ascertainable at pre* 
sent, has not a present or immediate capacity ; as the right heirs of 
a person who is attainted, and is dead, and whose attainder has not 
been reyersed : 

Or to a corporation while it has not a head ; as to a mayor and 
commonalty, when there is not a mayor : dt to a dean and chapter, 
when there is a vacancy of the dean. 

4thly. To a person or persons on a contingency, which is ex- 
pressed, as to Js for life ; and if B shall go to Rome, then to B 

in tee. 
[*118] *5ch]y. To a person on ^ contingency which UmpUed^ 
with reference to the possibility that the particular estate 
may determine before the remainder can commence in estate ; as 
to t^ for lus life, and from and after his death, and the decease of B^ 
or from and after the decease of B, then to C, or to any other 
person for life : 

Or to Ji for life, remainder to B for twenty years, if B shall so 
long live ; and from and after the decease of that person, then 

to a 

6thly. To a person at a time unconnected with the event on 
wUch the particular estate is to determine ; as in the instance of 
a gift to td for life, and from and after the decease of «d and B, or 
from and after the decease of B, then to C. 

7thly. To a person on a contingent event, which is to detenmne 
the particular estate ; as to «/9 and his assigns, until the return of 
C from Rome, namely, for a life-estate ; and from and after his 
return, to B (u) ; or to .4 and the heirs male of his body, until A 
should do a particular act ; and after that act done, then to 17 in 
tail ^x), A gift to .9 and his heirs until, &c. is a fee, and does not 
admit of a remainder (xx). 

All contingent remainders may indeed be reduced to two beads, 
as being contingent, either, first, because they are limited on a con- 
tingency which is expressed ; or, secondly, because they are limited 

on a contingency which is implied. 
[*118] *The implied contingencies arise from the circumstance, 
1st, That the person is not in esse : 

2d, That the person is not ascertained : 

3d, That the person has not any immediate capacity : 

4th, That the particular estate may determine before the remaixu 
der can commence in interest. 

The criterion and distinguishing feature of a vested remainder is, 
that it is capable of taking effect in possession immediately, if the 
particular estates were determined. 

(tt) 5 Rep. 20 a. (x) Arton r. flare, Popb. S7: 
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No contingent remainder can be limited to commence, 

1. On an event, or at a time which of necessity most happen, 
after the particular estate is determined ; as in the instance of a 
gift to Jl for his life, and from and after the decease of A^ and one 
day or one month, to B for life, or in tail, or in fee : 

2. On an act which is illegal ; as the commission of felony, or 
the like : 

$• On an event which is termed a foz^Sb^Uli!^ wi a posribOUyf or 
double possibility : 

4. On an event which the law will not presume to be possible ; 
as to a child to be begotten, and to be bom out of wedlock, namely 
a bastard not in esse : 

5. On an event which is to defeat and avoid the particular 
estate. 

The rules which apply to contingent remainders may be stated 
in these terms ; 

*1. There must be a particular estate of freehold to pre- [*1143 
cede and support the contingent remainders* 

2. Such particular estate must be created bj the same deed or 
will, or fine, as creates the remainder ; or by a deed or will con- 
taining the power which limits the remainder (/). 

3. Some one particular estate must continue as an estate, or as 
a right of entry, until the remainder can vest. 

An estate converted into a right of acHon will not support a con- 
tingent remsdnder (g). 

But though an estate be suspended it will support the remain- 
der (A). 

No remainder can, in point of expression, be too remote ; since 
the necessity, that the remainder should vest durmg the particular 
estate, or eo instante that the particular estate determines, and the 
liability of a contingent remainder to be defeated by the merger, 
&c. of the particular estate, are a protection against the inconve-* 
nience of perpetuities. 

Remainders may be in contingency even until the expiration of 
an estate-tail, &c. (t). 

But a remainder may be too remote and void, because it is limited 
to the children of a person unborn, and to whom a prior 
estate for life is Ivmiiea. And all limitations over, by *way [*115] 
of remainder after, and expectant on, a remainder which 
is too remote, will also be void. 

This is the doctrine of modem cases, though the decision most 
consistent with the common law would, perhaps, have been, that 
tiie remainders which were capable of effect should have been ac- 
celerated. 

But a gift of a remainder to a person unborn, either for life, in 
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tail, or in fee, vill be good, onlett it be preceded by a gift to the 
imborn parent of that person for life, or in tail. 

A former obsenration is to be cmifined to leases for a life or Itrae^ 
or an estate, not being acontingent remainder, for tlie life of some 
other person than the donee of that estate. 

To offer comments on all these rules, and their applicalioii,and 
to show the exceptions to these roles, would require a profound 
treatise* 

The elaborate Essay of Mr. Feame on CofUsnMtf Jtemajncbrs, and 
the head Jtemouukr, in GmUlMs edition of BaconU Abridgment, 
should be studied with the utmost diUgenoe. Suffice it to say, that 
when the word << survivor," is used in the sense of other, or the 
words, << heirs," fcc. are descriptive of a person in esse who is to 
take immediately ; or, when the words, though contingent in ex* 
pression are not contii^nt in substance, as to dd in U^ and VJi 
shall die without issue, then to jB ; or to ^tf far life, and if 
[*I 16] A shall die in the lifetime of B, *then to JB for his lifi^ and 
not in tail or in fee ; or, when the limitation to the bein, 
or heirs of the body> falb within the rule in ShdUfs case ; or, 
when the limitation to the heirs is, in construction of law, the old 
reversion, so that the heirs are not to take as purchasers ; or, whtm 
ibe words sounding oontingentiy are adverbe of time, merely de- 
noting that the remainder is to commence in po o s criri on, at a cor- 
responding period mwked for the continuance of a prior estate ; as 
to .fi till J3 shall attain twenty-one; and when B shall attmn 
twen^-one, then to him in fee ; or, when an estate is limited from 
and after the death of a person who has a prior estate for Iifo, or 
death without issue of a person who has a prior estate-tul ; or tiie 
words wbidi refer to a future event (being an event which must 
happen, as the death of Jl^) do, m effect, merely mark the period 
at which a prior estate is to determine ; as in the instance of an 
estate to Ji tor years, if ^ shall so loi^ live ; and after his decease, 
then to jS in fee, and the term exceeds the probable period of the 
life cfJBt ; in all these and in like instances the remainder vriU not 
be contingent 

A contingent reminder for years does hot require the support 

of a prior particular estate of freehold ; or that the particular 

estate of freehold should continue until the term can vest 

[*117] And contingent interests which are to ^commence by 

way of springing or shifting use, or executory devise, are 

not governed by the same rules as contingent remainders. 

It is sufficient that these interests can vest within the period pre* 
scribed by the rules against perpetuities. 

Three rules however are to be remembered : 

Ist, No limitation will be allowed to operate by way of execuUny 
devise, or to have effect as a springing or shifting use, which, con- 
sistently with the language of the deed or will, and with the inten- 
tion, can operate as a remainder. 
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• 1(4175 ThoQgh a limitatioa operate in its inception^ under the 
learning of springing uses or executory deYises, yet from the mo« 
ment b which the first estate of freehold shall vest, all the subse- 
quent gifts, limited after and expectant on that estate by way of re- 
mainder, will \fe subject to the rule^ by wUch remainders are 
governed. 

Sdly, Although gifts in a will are by way of particular estate, 
and contingent remainders, yet if the particular estate should fail 
by lapse, Ac. in the life«time of the testator, the gifts intended to 
operate as remainders may, by this change of, event, become gifts 
to operate under the learning of executory devise. 

These observations lead to other classes of cases which will be 
noticed when executory interests shall be the subject of ob* 
servation. 

*OfthA Persons entitled tmder Execfu^y Interests. [* 1 18} 

All contingent interests are executory ; but some interests are 
executory without being contingent. 

Of tins description are future uses, aud interests by executory, 
devise, which are to commence at a future but certain day ; or at 
a time which necessarily must happen ; ^b at the death of a^, &c. 

Executory interests do not admit of alienation by deed (A) ; but 
the equitable ownership may be aliened for a valuable considera* 
tioB. These interests are devisable, may be released, and may be 
bound or extinguished by estoppel (i) ; in the same manner and 
under the same circumstances as interests under contingent re- 
mainders. 

. While the interest remains executory there is not any estate ; but 
an interest may change from being executory into vested. No sur* 
render or re-lease of right can be made with e&ct to the owner of 
a contingent or executory interest ; nor can there be any merger in 
his ownership. From the time when the interest becomes vested it 
is to be considered like all other vested interests. 

If an executory interest be aliened whilst it remains executory, 
the title may be good in equity although defective at law. 
The defect *in the legal titie must be supplied by those [«119] 
means which the circumstances of the case may require ; 
aa. by a conveyance from the owner of the executory interest after 
it is vested. 

If a term for years be bequeathed to ^S for life, and after his death 
to B for the residue of the term, S has only an executory interest 
during the life of •)?, and this interest while executory may be 
asngned in equity; is transmissible to the executors or administra- 
tors ; may pass by will, and assent, to a legatee, or be released, but 
it cannot be transferred at law (fc). 

(A) Lamp§P$ etie, 10 Rep. 46 ; Momnn^V caw, 8 Rep. 96. 

(t) Petit ▼• Brmm, Cro. iae. 580. 

{k\ Mam9iM^9 eoa, 8 Rep« 85 ; LampeCt cat e, 10 Rep. 49. 
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The whole legal estate is at first in «A. A re-lease to him by B 
will discharge his estate from this executory interest ; and if j} and 
B join in an assignment, this ass^ment will complete the title. 
It will amount to the assignment of .9, and the re-lease of B (I). 

Bat if the hequest be to «d for a certain number of years short of 
the original term, and ifhz should so long Uoe^ and after the deters- 
mination of that estate, then to B for the residue of the term, B 
would have a legal estate, and so would ^S ; one by way of parti- 
cular estate, the other by way of remainder ; and it is rather i^gu- 
lar that this form of limitation was not originally introduced into 

practice. 
[* 120] When lands of inheritance are limited by *way of execu- 
tory devise, the inheritance, in the mean time, till it can 
vest in the devisee, will' descend to the heir at law, unless it be 
otherwise disposed of; as it may be by a particular or residuary de- 
vise. Of course the concurrence of the heir at law is in some cases 
necessary to complete the title, when it is accepted before the exe- 
cutory interest confers a title to a vested estate. 

In general, an executory devise cannot be barred by the person 
who has the estate Subject to this devise ; and therefore if a devise 
be made to j} and his heirs for ever, and if he should die without 
issue liimig at his death, then to B and his heirs, no act done by ^y 
by common recovery, or otherwise, will bar this executory in- 
terest (m). 

But an estate-tail may be subject to an executory devise ; as to 
Jl and the heirs of his body, and if ^^ should die under the ag^e of 
twenty-two years, then immediately after his death his estate shall 
cease, and the lands belong to B in fee or in tail. This linutation 
to B is good only by means of the learning of executory devises; 
beciuse it is limited in derogation and in abridgment of the prior 
particular estate, and is, in the prescribed event, to defeat that 
estate, without any regard to the circumstance, whether or 
[*121] not there shall be a failure *of issue of •/{, to cause the re- 
gular and proper determination of the estate-tail. 
' And a common recovery suffered by the tenant in tail, before the 
time shall arrive, and of course while his estate is continuing, win 
bar this executory interest, because the effect of a common reco- 
very is to bar the estate-tail, and also all conditions and collateral 
limitations annexed to the estate tail ; and, as a consequence, it will 
bar this executory devise as a collateral limitation. 

The like observation, mutatis mutandis^ is applicable to estates-tail 
which' are subject to collateral limitations by way of shifting use. 

Also, if there be an estate-tail with the reversion in fee, and this 
reversion in fee is disposed of by way uof executory devise, the 
interest under the executory devise will not be protected. It may 
be barred by the common recovery of the tenant in tail ; for as he 

(/) ManningU case, 8 Rep. 95 ; Lampefs cue, 10 Rep. 4B, 
(m) Peli^ y, Br<wn, Cro, Jm. 590. 
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i»ay bar the reveraon in fee, he may, as a conBequence, bar all 
egtates and interests derived out of the reversion. 

If instead of the limitation to £ to take e£fect on the event of A'^s 
dying under the age of twenty-two years, the limitation bad been to 
take effect on the death of Jl under that age, and without issue 
living at his death, this limitation to B, instead of being an execu- 
tory devise, would have been a contingent remainder. This re- 
mainder might also have been barred by a commbn re- 
covery, [*122] 

^Entails, by way of executory devise, will not, while 
they remain executory, enable the owner of this interest to suffer 
an effectual recovery, so as to bar either his issue or those in re- 
mainder. It may operate by way of estoppel and extinguishment. 
But by a fine with proclamations the owner of this interest may bar 
his issue, as well as bind them by estoppel. 

The like observation is applicable tp contingent interests, whe- 
ther they are by way of contingent remainders or executory devise. 

On the subject of executory interests, and in particular execu- 
tory devises, Feame on Contingent Remainders and Executory De- 
vises is the book proper to be consulted. 

In reading with care this valuable book, rendered still more va- 
luable by Mr. Butler^ in pointing out the proper divisions of the 
woi^, a vast portion of professional knowledge, on a great variety 
of subjects, and of the utmost importance to correct practice, will 
be attained* 

In the tracts on alienations by tenants in tail, cross-remainders, 
&c. -there is also a note on the difference between vested, contin- 
gent, and executory interests, which may throw some light on this 
subject. 

And in the introductory chapter to the Essay on Estatesy the dif- 
ference between vested and contingent interests, and interests 
which are executed and executory, is briefly stated, and 
may help the student to take a short but ^comprehensive [^123} 
view of this abstruse learning ; generally considered diffi- 
cult, but easy to be understood, if care be taken to lay a proper 
foundation for pursuing this branch of the law through all its 
niceties. 

The caution to be observed in studying the more abstruse parts 
of the law, is, in the first place, to obtsdn a correct knowledge of 
the nature of these special and peculiar interests ; to collect the- 
more correct definitions ; to ascertain the. circumstances by which 
these interests are to be distinguished from other interests apparentiy 
the same, but substantially different; to discover the properties of 
the different interests ; the nature of the ownership they confer ; 
the means by which they may give a complete title, or eventually 
fail of effect, may be destroyed, or defeated, and by what means 
they may be aliened, barred, or bound at law, or in equity. 

In his Essay on Executory Devices Mr. Feame has distinguished 
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three 8ort» of interests of this descriptioD. To these six others mspr 
be added. 

The three species of execatorj devise, &c. stated and exemplified 
by Mr. PeonUf are, 

Ist Where the devisor departs with lus whole fee-simple ;, bnt, 
upon some contingency, qualifies that disposition, and lifnits aH 
estate on that contingency : 

Sdly. Where the devisor gives a ftitare estate [read, interest] to 
arise either upon contingency, or at a time certam, but do<& 
[*1S4] not depart with ^the fee at present, or limit any imme&te 
freehold : 

Sdly. Where a term for years, or any personal estate, b devised 
to one for life, with remainder [read, a limitation] over. 

Two of these varieties are proper to estates of freehold ; the 
other embraces chatteUreal estates, and personal property. 

It seems, however, that there are six sorts of executory devise 
applicable to freehold interests, and two, at least, if not three, sorts 
of executory bequests applicable to chattel-real interests, and per- 
sonal property. 

1st PeU$ V. Brawn fully proves the first sort of devises noticed 
by Mr. Peame .* In that case the testator parted with his whole fee- 
simple ; but upon some contingency the devise was to the testator's 
wife for life, remainder to C his second son, in fee, provided, if D 
his third son should pay iTSOO within three months after his wife's 
death to C, his executors, &c. then the testator devised the lands 
to I>, and bis heirs. 

This gift qualified the first disposition, and limited an interest on 
a contingency. No other remark is necessary on this case : Marks 
T. Marks (n) is open to the observation, that the devise to D was 
executory only so far as related to the estate of C. it did not ex- 
tend to defeat the prior estate limited to the vrife for her 
[*12d} life ; and it was executory, because it *was to take eflfect 
eventually, and in den^tion and abridgment of an estate 
in fee. In reference to that estate it could not be a remainder, 
since it did not, and indeed could not, depend on the determination 
of the estate for life, because the estate for life was to determine be- 
fore the gift to D was to confer a vested interest. 

Sdly. When the testator gives a future interest of freehold, to 
arise either on a contingency, or at a time certain, but does not 
depart with the fee at present, or limit any immediate freehold, this 
interest must be void, or operate as an executory devise. This is 
clear. A single substantive devise to the heir of / jS>, or to the first 
son of I S, when he shall have <Hie, is a devise of this description. 

The devbe is future, because at the testator^s death tiiere is no 
person who can take immediately under this devise ; and wh^n 
lands are devised to / iS, for five years from next Micbaelmas,^ re- 
mainder to B in fee ; and the testator dies before Michaelmas, then 
the devise to B is future ; for although the remainder is limited to 

(n) !0 Mod, 420. 
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a penoQ already in existenoe^ and wiihout any words of conttn- 
gency, and ib immediately expectant on the term ; yet since tlie 
term is limited to commence from a future period, to happen after 
the testator's decease, and rince the term is not vestedf, and since tti 
mierest raly, and not an ettaUf is acquired in the land ; the 
^remainder in fee cannot be vested while the term (at years |]* 1 86] 
remains future and executory. 

At the common law such a limitation to B by deed would have been 
vmd (d^. In its creation the limitation to J? is a freehold, to com* 
menoe m interest or estate at a future time. And smce the term 
for years cannot vest immediately, the remainder to B must remain 
future and executory, till the term becomes a present and immediate 
interest. 

These determinations all depend on principles of the common 
law for av<Nding an abeyance of the freehold. At this day they 
may be accounted r^ in the extreme. It may be urged too, that 
ell the ends of justice would be perfectly answered by gMng (he 
ownership tmd itUerest to flu heir at law far the KmiUd period iwing 
uhieh the possession mgkt otherwise be vacant ; and measurisig the 
extent and denominaHon of Ids viUerest by that Hme. In some cases 
this is done in the construction of wills, and of uses in conveyances 
to serve the uses ; and more especially in uses to arise on the seion 
of the author of the uses. Roe v. Trammer (p) ; Doe v. fVhUtb^ 
ham (9). 

In the construction of deeds, and of surrenders of copyhold lands, 
being assurances which owe dieir whole force to the com* 
mon law, this is ^^neeer done. The few instances in winch [*1S7} 
it is done, evm in the construction of wiUs, are those only 
in which the hdr at law may, consistently with the testatoi^s general 
intention, take an estate for the exact period of his life, or for the 
exact time of an estate-tail ; or an estate arises to a wife for life, 
by reason of a gift to the heir after her death ; and in those cases 
the estates for life, or in tail, are taken by implication of law for the 
, advancement of the testator's general intention; WiUUrv,Drew{r)f 
and WeaUhy v. BostiUe (9), are instances, of the heir's taking aii 
estate-tail under those circumstances. The case of Pybus ▼. JK!f- 
ford (t), may be adduced as an authority for an estate for life ariong 
by implication. 

All the cases, however, require that the testator, in making the 
arrangement and disposition of his property, should have left^hose 
vacancies of right or enjoyment which are exactly correspondent 
with estates for life or in tail, and allow of their being implied as 
existing in his intention. 

When die time, of which no dspoation is made, is for days, or 
for years [Oardnerv. Sheldon (ti)], or till there shall be a failure 
of the issue of any stranger, or any other perKm, in all these cases 
the heir at law does not take any estate by implication ; 
and, except in a few *cases, unless he can take, no other [*128^ 

(o) Litt §S60 : BuekUr'i cafe, 2 Rep. 5& (p) 2 Wib. Rep. 15. (9) 4Teiiiitoii, IS. 
(r) Com. Rep. 3TC. (*) Rep. T^ Hwrdir. 268, (0 I Ventr. 572. (») Vtugh, fM. 
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penon can claim to be entiOed. The esoepfions witt be coUected 
and stated in the Eaag on EttaU$. 

It fdlows, that unless the heir at law, or the widow of a testatmv 
may hare an estate by unplication, the heir at law will take the fee 
when the first estate of freehold is limited to conunence from a 
fotare time, or from an event* 

It follows too, that when the wife takes an estate of freehold by 
implication, ttien the devise sounding futorely, and giving occask>n 
to that implication, operates immediately, and by way of remainder. 
In other cases also^ devises which sound futurely may not refer to 
any contingency, as is exemplified in former observations, and in 
the cases collected in the Es$ay an the QMontiig of E$M€S, chap. 
Freehold. 

And in the case (u), in wluch the testator devised to hk wife, 
till his son should . come to the age of twenty-one years, and then 
that his son should have the land to him and his heirs, and if he 
should die without issue before the said age, then to his dau|^bter, 
the devise to the daughter was a good executory devise ; • 

Ist^ Because a fee was previously limited ; 

Sdly, Because- the devise was to detemune and defeat 
[*129] that estate, in the event that the *pe^rson to whom the fee 
wis previously devised should die under the iige of twenty- 
one years. 

This case, and also the case of Marks v. Jtferfca (xa), are com- 
posed of circumstances precisely similar, and are governed by the 
same principle. The case in question properly belongs to the first 
sort ot executory devises ; it has no relation to those of the second 
sort, since the fee was previously disposed of, and that disposition 
was qualified on a contingency ; and the more remote devise was 
limited to take effect upon the contingency. In the last cited 
case the ulterior limitation gave an estate by executory devise, be- 
cause the previous limitation was to the briber in fee ; and his 
estate was to be defeated only iu the event that he should die with- 
out issue, under the age of twenty-one years, and not to be de- 
termined merely on the failure of the issue of his body, or the de- 
• termination of an estate-tail. Suppose the words introducing the 
estate devised to the daughter to have stopped at the word issue, 
then the words of limitation to the daughter would have qualified 
the estate of her brother into an estate-tul. But as the devise was 
to the brother and his heirs, and the estate devised to the daughter 
was not to take effect certainly either in possession, or in interest^ 
on the event of the death of her brother, without heirs of 
[*1S0] his body (the regular and proper determination *of an 
estate-tail), but only in the event of bis death before a 
limited time, the general import of the word heirs stood not only 
unimpeached, but explained in a special and qualified seiise ; and 
therefore gave a fee to the son. This is a point of difference con- 
tinually occurring, and deserving of attention. 



•H 
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The flurd sort of executory devises of 'freehold interests may be 
described to be whtre the testaior gwe$ a future mterest ofjireehold^ to 
tttke ^ttt in possesrim t^er^ and in ^uhordinaticn to, a paai^eular 
utate ojfnehold ; hvA the estaXe of freehold rnuet neueearUy determine 
b^ere the more remote i$Uereet can come into its place : thas leaving^ an 
mtermediate space between the actual determination of one estate 
and the commencement of the other estate (^). 

A devise to A for life, and after the decease of dff, and one year^ 
then to B in -fee, or to several persons for particular estates, is an 
instance. 

The devise to B is a disposition of a future interest of freehold, 
and is void by the rules of the common law, and to be supported 
only as an executory devise. 

In a will, the superadded devise is good as a new and independent 
disposition, leaving the reversion in fee to descend to the heir at 
law, expectant on the decease of j9, and liable to be drawn from 
Urn again after the given space from that event shall be com- 
pleted. 

• ^be gift to J? would, under the learning of executory [*181] 
devises, and admitting the estate (or life had not been 
previously limited, have been incontrovertibly good ; once Ae se* 
▼eral devises are independent of each other effect is not denied to 
the more remote interest on account of the estate of freehold pre- 
viously devised ; since there is not any connexion between the 
estates, or any privity or relation between the several owners claun- 
ing under the will. 

The preceding estate of freehold cannot support the future in- 
terest as a remainder, since the devise to B is a future interest of 
freehold ; and the prior estate of freehold must necessarily Aeter- 
mine before tiiis more remote interest can come into its place, and 
must leave an interval between the determination of one estate and 
Ae commencement of the other estate. There would be a vacancy 
of ownership in the intermediate time, unless the fee descended to 
^ heir at law immediately expectent on the estate of freehold 
fimited by the w31. It is clear, the fee will descend to the heir at 
law during this suspense of the fee under the will. 

The fourtfi sort of executory devise of real estate is where a 
particviar estate, as distinguished from the fee, either with or with- 
out a disposition of the fee, is given by will, and there is a devise in 
tiie same will to take effect in derogation and abric^ment 
of that estate, ^before the period of its regular and proper [*1S2] 
continuance is accomplished ; or where an estete-tail, or 
an estete for life, is limited to one person, and on an event, that 
estate is to cease and be defeated ; and anotiier estate is to arise, 
or a remainder is to be accelerated and take its place. 

Page V. Hayward is no authority for a contraiy conclusion. 

In Page and Hayward (y), the testator devised to j9, and the 
heirs of her body ; provided, and upon condition, that she inter- 

(x) Flo^. S5 ; R«ym. 144. (y) S Mk, STfO ; Pig. Rce. 176. 
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XDanied umi bad imie male by (Mie somamed BemU; and in de« 
fault of boUi conditkHis the testator deviaed to £ in the saiae man- 
Her ; aad it was adjudged by the coart, that the estate de^acd to«d 
was a good estate ia speciu tail, to her and the hwa mal^ of her 
body b^otten by StmU; and thai the words upon ccmdiiioa^ 
ilM>ttgh words of ezpreis eonditioiH should be taken to be words of 
limitation ; and so the sense was, that upcm her death without issue 
by a SuftU the estate should remain cn^. 

That this disposition was good as a remainder depended oa 
the construction of the whole will ; for on the context, the estate- 
tail was commensurate only with the time at whidi the other estate 

was to come into its place. 
[* ISS] *The estate was to her and the heirs of her body begot* 
ten by a £KMii«, and to cease with the failure of tbeM hms, 
and not IB the mean time; and therefore her estate could not de- 
> temiine in her life-time, nnee, till she was dead there was not any 
certamtjr that there would be a failure of heirs of her body of this 
description. 

AkA the devise over was to tdce place only in the event that 
there should be a feilure of these heirs ; and consequently not be- 
fore the rq;ular and proper determination of the estate-tail. It 
was on this precise point that the ease was decided ; and the cir^ 
cumstance which led to the decision was, that upon the collective 
exposition of the will, the bwrs of the entail were to be the issue 
by a laan of the nme erf* StmU only ; and that the sobsequant 
Bmitation was not to abridge that estete, but to cfommence in pos- 
session after the rq[ular and proper determination thereo£ 

From the same case it is clear, that if the wotds oS coupon 
bad been ^ a tend^iey to defeat ^e estate-taii in the Ufe*time of 
«tf, they would not have given a proper remainder. Thqr would 
have operated as a conditional liimtation ; and would indeed have 
been ^^ood onfy by executory devise. This drew from the court 
the opinion, that if the estate had been to «d and the hein o{ her 
iK)dy, by a SmrU begotten, provided, upon condition, 
[*1$4] thi^ if she married any but a iSeorfe that then it should ^He- 
main and be to f £Pand his heirs, a common recovisry be* 
fere marriage would bar the estate-tail asid remainders. 

Now, from the mode of ste&ig the case, the court clearly under* 
stood that this seemidary limitation was to operate by executory 
devise, and not as a remainder. 

For it was the opinion of the court, that the condition might, in 
such a case, and unless barred, have determined the estete-tail ia 
Ae life-time of the tenant of that estete, to the exclusion of the. 
same ; consequently it would not have given a strict and proper 
remainder. 

That this was the sense in which the case was understood bj tiie 
court, is clear, from stating the recovery to be suffered before ttie 
marriage. From that circumstence the inference is, that the con- 
ditional limitetion might, in the supposed case, have tdcen place. 
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tmless barred by the common recovery ; and that the common re« 
covery to be a bar must be suffered while the person taking under 
the priot limitation was tenant in tail^ and consequently before the 
contingency to defeat that estate should happen. 

In OuUher y. ^shby (z) the argument proceeded upon these very 
grounds, either that there were not wajtxpre$$ wardsto make 
a conditional limitation, or, that if the estate-tail was *sub- [*185] 
ject to a limitation of this sort, the recovery was suffered 
^ before the estate-tail was determined, and the recovery did of itself 
bar the conditional limitation. 

The opinion, then, of the court, in Page v. Hayward, or the 
opinion of the court in ChiUioer v. Shueklnirgh Ashby^ does not 
militate against the conclusion that an estate-tail may be defeasible 
by an executory devise. It rather follows from these cases, that 
all interests which are to take place in derogation and abridgment 
of a vested estate-tail are executory devises. 

The observation of Mr. Ftasme (a^, is, *^ Here we are to attend 
to the distinction between the first limitation being in fee, and its 
being only in tail ; in the first case, we have seen the limitation 
over upon A dying without issue living was good as an executory 
devise ; for the whole fee being first limited to a person in esse there 
was no considering the subsequent limitation as a remainder. But 
if the first limitation had been in tail only, then the subsequent de- 
vise might have been considered as a contingent remainder, de* 
pending on the estate-tail, and as limited to take effect only in case 
that estate^tail determined in the life of A ; that is, in case the first 
devisee in tail died without issue in ^$ life-time.'' 

*Bttt this observation is quite consistent with the observa- [*1S6] 
tions submitted to the reader. This is obvious from the 
authorities he has adduced. The fact is, Mr. Fecumt was keeping 
Page V. Haywardj and the . decision in that case, strictiy in view. 
In 310, Mr. Feame admits this point. 

So in Spalding v. Spalding (6), the devise was to /, a son of the 
testator, in taU; and if /died, leaving .4, then Jlto he P$ heir. 
The court construed the intention to be, that A was to succeed to 
his brother / only in the event tiiat / should die without issue, and 
that •& should be living when the estate-tail of / should determine ; 
so that A had a strict and proper remainder. 

That this was the construction by which the will was interpreted, 
is clear firom the Report ; for it states the ground of the deter- 
mination in these words ; ** the court conceived that the construc- 
tion ought to be, if / die without issue, living .4, consequently the 
estate-tail was to have filled its measure before the remainder was 
to commence in possession. 

It is not an authority that a limitation to take place with refer- 
ence to an estate-tiul may not be good as an executory devise ; nor 
does it prove that any limitation in a will, after an estate-tail, must 

(z) 4 Borr. 1M». (•) Sd editioii, p. SOT. ■• (6) Cro. Car. 186. 
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necessarily operate as a temaudetf and therdbre wait for 
[*137) £be regular determination of that estate, without any ^pos* 
sibility of having effect in exclusion pf the estate-tail. In 
that case, from the penning of the will, the limitation over gave a 
contingent remainder, and the remainder was contingent, from the 
circumstance, that it was not to commence in interest, certainly, 
on the regular and proper determination of the estate-tail, but.onlj 
in the event that the estate-tail should determine witlun a given 
time, and, as the contingency was expressed, in the life-time of «iff. 
The true point of tins case is, that by the intention of the parties, 
though inaccurately expressed, the limitation to A was not to de- 
feat the estate-tail, and therefore the intention did not call for any 
reference to the learning of executory devises ; it was to take 
place on the proper determination of that estate, in the event that 
A should be living at that time, and therefore was a good and pro- 
per remainder, though contingent, from the circumstance, tbit it 
was to commence in interest only on a contingency connected 
with the regular determination of the preceding estate. 
• Then, smce words of condition, or rather conditional limitation, 
do in some cases, at least, tend to the abridgment and defeazance 
of estates-tiul, it will follow that there is this fourth sort of execntoij 
devises of freehold interests. 

On the cited case of GvUiotT and Shuckbwrgh Jhhby^ it may 
also be observed, that the words of proviso were considered 
|[*138] tobewords*ofrecomm6ndattan,andnotof Itmitotum. The 
court considered the case, and heard the argument on it, as 
involving a question of intention, whether one estate was to be 
substituted b the place of (he other on non-performance of the 
condition. 

They did not see any objection to allow that a clause of defeax* 
ance may operate upon an estate-tail as a condUumal UmUatum^ to 
cease a prior estate, in favour of a more remote one ; and every 
conditional limitation in a will to abridge or defeat another estate of 
a freehold interest, is, if valid, an executoiy devise; for it is in this 
mode only that it can be effectual, since the common law liaa not 
any rule to support it ; and conditional limitations of the like sort, 
in conveyances to uses, are allowed to have effect as shifting uses ; 
and the cases applicable to uses are authorities to prove that nmilar 
limitations in wills may operate as executory devises. 

But the point does not rest on mere conjecture, deduction, or 
argument ; for the case of Fry v. FarUr (c) is fully in point. In 
that case the gift to lady Ann jFVy, the testator's heir, ^as for an 
estcUe^taily upon condition, that if she married without consent, or 
died without heirs of her body, then to another person, and his 
heirs, so that there was a remainder in one event, and a 
[*139] conditional limitation in another *event ; and the contin- 
gency or event having arisen, the estate tail was determined; 

(c) 1 Mod. 900. 
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and the determination must have been under the learning of execu- 
tory devises ; since a remainder, as such, cannot abridge or defeat 
the prior or particular estate. This is the like case as was put by 
way of supposition in Ptige v. Haytffotd. 

Besides, the common and ordinary dispositions in wills, whether 
they be by way of direct gift, or through the medium of uses, by 
which the estate of tenant in tail is, on some act done or omitted, tp 
cease, as if he were dead without issue inheritable to the estate-tail, 
and some stranger is to have the possession in his stead, or some 
remainder is to be accelerated by way of substitution, in place of the 
estate so avoided or defeated, are exftmples of the same nature. 
They operate under the learning of executory devises or shifting 
uses ; and in direct opposition to the common-law learning appli- 
cable to remainders, 

A fifth species of executory devise of real estate is where an 
estate tail, or an estate in fee, is on some event reduced to an estate 
for life (d). 

This could not be accomplished at the common law. In effecf, 
there are two distinct gifts; one is a substitution for the other. 
That the substitution can take place is the indulgence 
^allowed to the will of testators under the learning of [''^HO] 
executory devises, springing uses, &c. 

That there is a sixth species of- executory devise of real property 
may be concluded from general principles ; and it may be defined 
to oe where there is a d^se of an estixte of inheritance^ or any other 
estate^ and on some event aparticutar estate to a stranger is introduced 
to take place m derogation of the estate of inheritance, and to a partial 
though not total exclusion of the same. 

The doctrine of uses admits of substitutions of this nature ; and 
this is a strong reason for concluding that they may be made under 
the doctrine of executory devises; since executory devises incon- 
trovertibly owe their origin to the learning of uses, and particularly 
to the doctrine of springing or shifting uses, and are deducible from 
that learning* Therefore, without referring to any authority de- 
termined on thb particular point, it might, perhaps, be thought suf- 
ficient to rely on the learning of uses. But the case of Hanbury v. 
Cockerell (e), properly understood, goes the whole length of estab- 
lishing this position, even in reference to executory devises. 

In that case, a testator devised lands to his son By in fee, and 
other lands to his son C, in fee, subject to a proviso, that if 
either of his *sons should die before they should be married, [* 141]| 
or before they should attain the age of twenty-one years, 
and without issue of their bodies, then he gave all the lauds which 
he had given to such of his sons that should so die, &c. unto such 
of his said two sons as should the other survive ; it was held, that 
the sons took in fee, subject to a limitation to the survivor for life, 

(rf) Wright T. Wright, I Vet. 409. («) 1 Boll. Abr. 33< 
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in case of either dying unmarried, or under the age of twentj-oce^ 
without issue. 

The question upon the case is, did this executory deiase wholly 
defeat the original devise to the sons, or only introduce the limitatiou 
to the suryiying son hy way of exception, and for an estate for life 
onlyl 

The case of {ee) 
is no authority for the contrary of this position : for according to 
the construction which the court gave to the devise in favour of the 
daughter of P, the.daughter was to take an estate for life, to precede 
the estate devised to F and P, and they were to have a remainder 
expectant upon this particular estate ; and the estate to the daughter 
was not to determine, or in any degree defeat, the fee after it was 
vested. In simplicity of construction it was an immediate devise to 
the daughter of P for life, remainder to F and P, as tenants in 
common in fee, and not, as imported by the words, an immediate 
devise to F and P, as tenants in common in fee, and to be 
[*142] defeated or ^abridged by an event to arise o/ier the death of 
the testator^ Suppose the devise to JP and P had been so 
penned as to have given to F and P an immediate estate after the 
death of the testator; and that the devise to the daughter of P had 
limited to her an estate for her life, to supersede their estate after it 
had been vested, or in any other event than one necessarily con- 
nected with, and to be ascertained at, the testator's death ; then the 
devise to her would have been executory, on the ground that it was 
not limited to precede the commencement in possession, or to wait 
for the regular determination, of the interest given to Fand P; but 
was, in a particular event, to exclude that estate from its place, by 
interposing another estate, and abridging, and partially defeating, 
that degree of interest to which F and P were originally entided 
under the devise to them. In this respect the case assimilates itself 
to Canjoardine v. Carwardme (A. 

That there are two sorts at least, if not three, of executory be- 
quests of chattel-real and personal property, is perfectly clear. One 
sort (and it is the one noticed by Mr. Feame) is where a term of 
years, or any personal estate, is devised to one for life, with a lirni* 
tation over, improperly termed a remainder. 

The eeamd sort is where there is a complete disposition of the 
term or property ; and there is a substitution of another 
[*143] person to take in *some event which is to defeat or abridge 
the former gift. This secondary disposition does not operate 
by way of rcmaindw, and in a deed would not, except by way of trust, 
be allowed to have effect. In wills it is permitted to be vaUd in 
favour of the testator's intention, and that his will may not be disap- 
pointed. Perhaps it may be said that this sort of bequest is the same 
in principle with the sort first mentioned. It differs materially in^ 
circumstances ; and this difference is a sufficient inducement for 

/#<?) The reference to this case is mialaid. (/) Feame, Boiler'* edition, p. 8S8. 
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pointing io tbe distinction ; arging it as falling under another class, 
though clearly to be referred to tfie same origin. 

Between these two classes of gift there is as much diversity as 
there is between the several sorts of executory devises of freehold 
interests, which Mr Feame has noticed. 

They are all branches from the same root, and different only in 
their ramifications. 

Tbe third sort is, where there is a substantive and independent 
bequest, to wait for effect till the death of a life or lives in being, or 
till a contingency, in some manner connected with that event simply, 
or that event attended with a failure of issue at (hat time, or any given 
period. At least, unless this instance be an example of an execu- 
tory bequest, it involves all the learning on the subject, as to the 
creation and qualification of such interests. 

Numerous instances, fully exemplifymg the proposition, 
and descriptive of executory ^bequest, are to be found in [*144] 
books which treat on the subject of executory devise, and 
are referred to this learning. The only doubt which can be raised 
of their coming fully within the definition of an executory bequest is, 
that perhaps they are good at the common law. But the example 
of a bequest of a term to Jl, after the death of JS, to whom no in- 
terest is given, seems fully to establish this third species or variety, 
for such a gift would not be good if found in a grant at the common 
law {g). 

On all future interests arising from dispositions of personal and 
chattel-real property, it is observable, that tiiey cannot, under any of 
the modes of gih which have been noticed, give a remainder, in the 
proper sense of that term. They ^ve interests, which are in the ' 
nature only of remaihders. Even in those instances in which one 
limitation is to wait for effect till the interest which passes by another 
limitation is determined ; vls io Jl for life, and after his decease to 
B; B has not any remainder, properly so termed. The whole 
estate is in .d, till his interest determines by his death (/»)• 

Bince the principal object of this chapter has been to define ex- 
ecutory devises, and distribute them into their several classes, a few 
observations will be proper to mark the time during which devises, 
&c. receive this denomination. It applies to devises, &c. 

*lst. In the mode of their creation ; and, [*1453 

2dly, During the period while the interests are in an 
executory state. , The instant they become vested they receive that 
denomination ; and (as far they are of freehold,) when the first estate 
of freehold becomes vested, all the estates expectant thereon, and limited 
by way of remainder, wiU be either vested or contingent remainders. 

Limitations of chatteUreal and personal property are subject to 
different rules. No interest, except that of the immediate possessor, 
can be vested. 

ig) Jermyn y. Orchard^ Show. Par. Cas. 199. 

(h) LampeVi case, 10 Rep. 46 ; Manning^a case, S Rep. 95. 
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With this preliminaTy observation, it may be safely asserted, that 
a tfftS aperaimg by executory devise may give niiereeU, whieh at one 
time mU be executory ; at another time cvnlkigeht^ a$ a remainder ; 
and uUimateiy vested ; and the term ^ ezeentorj devisesi'' is appli- 
cable only to the mode of their creation, and the time while they 
ar^ under the protection of the rule relating^ to interests of this sort. 

In considering titles which involre the leammg of executory de- 
vises, and shifting uses, it will frequently be necessary to advert to 
the law concerning perpetuities ; being the mk of law which has 
guarded against the attempts, made at different periods, to suspend 
the power of alienation, or to provide a fund of accumulation for an 
unreasonable period of time. 

A short review of this rule may be taken as it applies to, 
[*146] Ist, Particular estates. 
Sdly, Remainders. 

Sdly, Executory devises, springing and shifting uses ; and, 

4thly, Trusts for accumulation. 

Ist, «9« to Particular Estates. 

Chattel interests were of very little account in the early histoiy 
of the law. When the principles of feudal tenure prevailed, the 
period when the general rules of property were established (tV the 
freehold was principally regarded ; and hence the rules which so 
anxiously provide against the abeyance of the freehold. 

Even though a term of years may be granted to commence m 
futuro ; an estate of freehold, limited after, and expectant on, such 
future interest, wiU, under the rules of the common law, be void (it). 

Hence also the rule, that though a term of years may be created 
without livery, yet if a term of years be limited to ^^ with remainder 
to B for life, in tail, or in fee, livery of seisin must be made to the 
termor, in order that the benefit of the livery may be communicated 
to the estate of freehold {k). 

Hence, also, ii a grant be made to a man for years, to be 
[*147] enlarged, on condition, into a fee, *Iivery must be made at 
the time of the grant, and will pass the fee immediately (I), 
subject to be defeated, unless the condition be performed ; and 
afterwards the grantee will hold for the term of years if it be not 
expired (m). 

2d, «As to Remainders. 

The common and ordinary form of limitation is to A for life, re- 
mainder to the first and other sons of Jl in tail, remainder to B for 
life, remainder to his first and other sons in tail. 

As far as these sons are in existence the remainders are vested ; 
and as far as they are unborn, the remainders are contingent. 



(t) PrtiionU Estay on E»tate$, cbtp. Freebold. (u) BuekJetf'i eue, S Rep. 
ik) Liu. § 60: 1 Inst. 217 a. {!) LiiU $ 349, 350 : 1 Inst. S16«, (m) Ibid. 
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As contingent remainders^ when ihey are of the legal estate, and 
of freehold lands, they may, by the rules of law, be destroyed by 
surrender, merger, forfeitore, or destruction of the particular estates 
before the reminders can vest. 

But limitations of contingent remainders by way of trust, cannot 
be barred by any act of the particular tenant. 

Contingent remainders of the legal estate, either of freehold or 
copyhold lands (n), may fail of effect by the determination of the 
prior particular estates of freehold quality, before the remainders 
can vest in interest. This axiom was grounded on the rule of law, 
which cautiously avoids the abeyance of the freehold (o). 

*But contingent remainders limited of the trust, may [*148] 
take effect, notwithstanding all the particular estates should 
fail before the remainder can vest in interest. 

The common law does not seem to have adopted any other rules 
against remainders, as tending to a perpetuity, than that (first,) all 
estates for life should be measured by the lives of persons in esse : 
and (secondly,) that every remainder should come in esse as a vested 
estate, during the particular estate, or eo instanU in which the par- 
ticular estate should determine. 

All remainders may vest in interest, unless they be obnoxious to 
the objection of contravening the policy of law against perpetuities. 

A gift to A for life, remainder to the first son of J^ who stmll attain 
the age of twenty-five years, is a good remainder under the rules of 
the common law. That the remainder is good, and free from the 
objection of being a perpetuity, arises from the circumstance, that 
the law annexes to this remainder the qualification that it must either 
give a vested interest, or fail of effect, during the particular estate, 
or in the very instant in which that estate shall determine. 

If a like limitation of the trust be good, it must be on the ground 
that the courts of equity must annex to the gift of the remataider a 
qualification, by construction, that the son shall attain twenty-five in 
the life-time of «A. 

''^Unless it be valid in this mode, the gift is too remote, [*149] 
and void. 

A. gift in any other mode than by way of remainder, to a class of 
persons, as, children of a person in esse^ attaining twenty-five, &c. 
will be void, although some children are in esse^ and will be twenty- 
five within the period of twenty-one years (p). 

But a gift to children of a person dead at the date of ibe gift, who 
shall attain twenty-five ; or to each of certain persons, as children 
in esse^ and named, who shall attain twenty-five, &c« is not open to 
th^ objection of being too remote. 

There is also a difference between contingent remainders of lands 
of freehold, and lands of copyhold tenure. 

(II) 2 VcsJoB. S09 : 1 Watk. Copjbold, IM. 

(o) Gilb. Tea. 166: Pretton^s Essay an Estates, chap. Freehold. 

(p) Audley r. Oee, 1 Cox*f Rep. 9ii: teake y. Robmsanf % Merinde, S$S. 
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Contingent remainders of copyliold tenme may fail of eflE^ by 
the regular determination of the particolar estate befisre these re- 
maiaden ean rest in interest (q) ; bat thejreannot be destroyed by 
sorrender, forfeiture, or the like act, proceeding firom the owner oif 
the particolar estate; and contii^nt interestsof the tnist of copy- 
hold lands, may also, under the learning of springing or shiAixig 
uses, rather than of remainders, take eflfect, notwithstanding the 
determination of the particQlar estate befixe these remainders ean 

vest in interest. 
[*ldO] The role of law respecting remainders has *also guarded 
against the suspense or abeyance of the freehold, by ren- 
dering it necessary that every remainder shall be so limited, as to 
▼est in interest during the particular estate, or so mtUmU in which 
that estate shall determine. 

For this reason a limitation to A for life, and after the decease of 
•a» tnd one day, to J? in fee, is, in pmit of law, and as a remainder, 
vdd in its limitation, because there is an nUerval between the re- 
munder and the particular estate. But such a limitation^ by way 
of executory devise, springing use, or trust, would be good, as hsk 
already been shown* 

Another rule of the common law respecting remainders^ is, that 
every remamier mtitt waft /or e^ed HU the regilar mid proper deUr-^ 
mmatien of the prior eetates. 

One estate is not allowed to be limited in derogation, or abridg- 
ment, or defeasance, of another estate ; but each estate must take 
effect successively in order and course, as it is limited. And even 
by the rules of the common law, a eondUUm annexed to a partico- 
If^ estate will be annulled by the limitetion of remainder, siker the 
estate to which the condition is annexed ; since no one, except the 
grantor or his heirs, as to real estote, or executors or administrators, 
as to chattel interests, can, by the rules of the common law, take 

advantage of a condition (r). 
[•151] •A gift by wUl of property held for estetes of inheri- 
tance, or for lives, may operate by way of executory devise^ 

Ist, Because the first estete of a freehold quality, is given 

1. To commence from a certain time, which shaU not have 
arrived at the devisor's death. 

2. To commence on an event wluch does not happen in the 
testator's life-time. 

3. To a person, who at the death of the testator is not ascer- 
tained ; as to a person not then in esse ; or to the survivor of 
several persons. 

2dly, Because an estete of a freehold quality, though limited after 
a particular estete of a freehold quality, is to take eflfect from and 
after an inlerval between the determination of a particular estete. 
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mid thi time appointed for the commencement in interest of the 
gift in qneition. 

AU taefe gifts eonrespond to springing uses^ and are of the same 
natuni or qnalitj. 

As they assimilate ta springing uses, Aejr may, with propriety, 
be dettominated springing tnUnst by drnkse. 

Sdly^ Because the gift (tfaoogh it is to a person not ascertained, 
or not capaMe of taking immediately) is after a particular estate of 
freek<dd qodity which ftils in the life of the derisor. 

4thly, Because the gift is in derogation, or abridgment, 
and in defeasance, in die whole or *in part^ of an estate [*li5S] 
previonsly limited for life, in tail, or in fee. 

This species of devise is, in some instances, of the nature of a 
shifting use ; in other instances, of the nature of a springing use. 

A f^ by will of personal estate, or of terms of years, or other 
diattel interest, may operate by way of executory beqae^t : 

1. Beeanse it is to a peraon after, and expectant on, a previous 
gift for life: 

S. Because it is to a person in ewe, or not in S5se ; ascertsMied, 
or not ascertained ; on some event or contingency by which the 
prece^dipg gift is to be ilefested, wholly or in part : 

S. Because a gift previously made is to be partially defeated by 
a aubeeiiQent gift of a particular interest. 

And lastly, et^ery direct giji by totO, wkUh is good^ tmd yet con^ 
trary to the rtilo 4|y As eomnum ioit, operate$ by Mreeutory device or 
t sy a rf . 

Asul as a eonsequence of the rule against perpetuities, every gift 
by esectttory devise must he ao limked as to vest, or fail of effiM^ 
within a life or lives in being, and twenty-one years, and the periods 
of gestation. There foHows this result ; 

. Every gift by vriH, which cannot, on the one hand, have, effect, 
ezcqit isKler die learning of executory devises ; and on the other 
bandy is so limited that it must wait for etifeet, as a vested 
interest, until Ae indefinite failure of *issue of any person, [*! 53] 
is too remote, and for that reason void ; though it be li- 
mited after, and expectant on, a prior -g^ft to ano&er, and the heirs 
general or special.of his body. 

The subject of exeeutory devises, &c. is of mnik general import- 
jmoe itfaat it merits « in<N*e detailed conrideration ; and a few obser^ 
vstions will be added in farther elucidation .of the subieet;» 

Ite general rule, as already stated, is, that no gift or linntation 
in a will, or of an use, will operate under the lewiing of exeeu- ,.^v 

tory devises, spriaging or shifting uses, if it can have effect by the ' 
rales jd Ihe common lavr. 

Hence the observation of Mr. Feame (5) : < Wherever a future 
interest is so limited by devise as to fall vrithin the rules above laid 
down for the limitation of contingent remainders, such an interest 

(9) Feame, 299, Sd edition. 
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k not an executory deTise^ but a contingent remainder. The obu 
servation of Lord Keeper Henley in Candordmt v. Corwaniiiie {i)^ 
i% that it was a certain ruk of law, that if such a construction 
could be put upon a limitation, as it might take effect 'by way of re« 
mainder, it should never take place as a springing use cnt executory 
devise.' And Lord KMtgan observed, in Dot v. Morgan (ti), 
<* That if ever there existed a rule respecting executory devises, 
which had uniformly prevailed, without any exeeption to 
[*154] the contrary, it was that which was laid down *by Lord 
H^ in the case of Purefoy v. Rogers; that where a con- 
tingency is limited to depend on an estate of freehold which is 
capable of supporting a remainder, it shall never be construed to 
be an executory devise, but a contingent remainder only, and not 
otherwise. 

A consequence from this, rule is, no gift by will or by use will 
operate by executory devise, if at the time whelk the instrument be» 
comes complete, it can, consistently with the intention, and the Ian- 
guage in which that intention is expressed, operate as an estate in 
possesion, or as.a remainder, vested or contingent. 

But a limitation may in one alternative be a gift of a proper re« 
roainder ; in another event an executory devise or shifting use ; as 
to •A for life, and after his death, to his first son in fee, being a son 
unborn ; and if there should not be any son, or if sucli son should 
die under twenty-one, then to J9 in fee. 

In construction of law there are two distinct gifts. 

This gift will be an alternate remainder, and in contingency, so 
fer as it is a substitution for the gift to the son; and an executory 
devise, or shifting use, so far as it is to defeat the estate of the aon^ 
in the event q{ his death under twenty-one. 

So an interest, limited by way of contingent remainder, and 
which would be void, as such^ may, by a change of events in the 

life of the testator, become a gift by executory devise. 
[*155] *And a gift which in its frame, was an executaiy devise^ 
may, by the change of circumstances in the life-time of the 
testator, become, 

1st, A vested estate in possession ; 

2dly, A vested remainder ; or, 

Sdly, A contingent remainder liable to destruction. 

** Wherever one limitation of a devise is taken to be ezecutoiy, 
all subsequent limitations must likewise be so taken («).'' There- 
fore a more remote interest cannot be vested when a more-imme- 
diate interest is executory. 

And if the more immediate interest be too remote, every limita- 
tion over must, with certain qualifications afterwards noticed, be 
too remote. 

But a residuary devise, or a special gift, substituting a devisee m 

it) SutUr't Feame, Sttt. (ti) STenn Rep. 76$. 

(X) Feime, 3d editioir, 38S. ' 
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ihe place of the heir, may give the fee ad a vested interest, while 
the other gifts confer an executory interest (y). 

And the same gift may have a double aspect, and be good in one 
ix>ntmgency, express or implied, although it may be too remote, 
and void, in another contingency (z). 
. But in gifts of proper renudndera^ every subsequent gift, after one 
.which is too remote, will also be too remote : and for that rea- 
son void. 

It is the distinguishing quality of an interest' under a 
3(f3oi executory devise, that though *it may be released or [*156] 
extinguished by the act of the owner of that interest, it 
cannot be barred by any person who has a title under a prior estate 
or interest of the testator (a). 

The instances of executory devises which are annexed to 
esfates-tail, in derogation, or abridgment, or defeasafice of such 
jeatates-tail, must be excepted. Such executory interests may be 
barred by the common recovery of tenant in tail, as being interests 
collateral to the estate-tail. 

Mr. Ftame^s propoution (6), that every executory devise, so far 
«8 it goes, creates a perpetuity, that is, an estate unalienable till the 
^contingency be determined one way or the other ; and his observa- 
tion, that it is a rule, that an executory devise cannot be prevented 
or destroyed by any alteration whatsoevier, in the estate out of 
which, or after which, it is limited, must be read with this qualifi- 
cation (66). 

All conditional limitations owe their effect either to the learning 
of uses, or of trusts, or of executory devises, as far as these limita- 
tions are to have effect, in derogation or abridgment of an estate 
previously limited. 

As tenant in tail' may bar the estate-tail, and when he can sufier 
a common lecovery, all remainders expectant on his e8tate,^the law 
allows of limitations by way of remainder after the failure 
of issue. Of more correctly speaking, "^after the determtna- [*157] 
tion of an estate-tail ; being an estate which may continue 
till the failure of issue, general or special ; for as the estate-tail 
and the remainder may be barred, there is no danger of a per- 
petuity. 

As a deduction from the same principles, the law, as applied to 
executory devises, shifting uses, and corresponding trusts, admits 
of any limitations, to take effect in derogation and abridgment of 
an estate-tail, without regard to the time at which these limitations 
are to operate (c). As these collateral limitations may be barred 
by ihe recovery of tenant in tail, the danger of a perpetuity is 
avoided. 

Thus, as to executory devises, shifting uses, and correq)onding 
4mflts, a limitation to «/S, and the heirs of his body, remainder to B 



iff) Rogtn Y. Gibion^ An 
ia) revne, 906. (6) II 
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idi fiM ; and if at any tune A or the hein of bis body shall snocead 
to a particular fann» then the estate of Jl shall ceaas, and iSbt hods 
shall remain to B, or to D and bis heirs, in tail, or in fee, is a good 
limitation, either by way of executory devise, or springing use, or 
corresponding trust, though it be not to take eJBfect widun the limited 
period prescribed by the rules against perpetuities. The reason of 
the decisicm is, the limitation over is subordinate to an 
[*158] estate-tail, and may be barred by a *oonunon reooveiy 
suffered by the tenant in- tail. 

It is also observable, that a limitation by way of executory de- 
vise, or shifting use, or corresponding trust, may be good as to one 
estate, and void as to another estate*. 

Thus the limitation may be good while the estate^taO is in con* 
tinuande, and void when the remainder in fee is liberated from Ihe 
prior estate-tail. As the g^ may be barred by the owner of Mi 
estate, and therefore, has no tendency to a perpetuity, it is good ; 
but as it cannot be barred after the determination or fidluie of die 
estate-tail, it then has a tendency to a perpetuity, and will be void 

For these reasons, it seems that the common power of sale and 
exchange in marriage settlements and wills, though not presenbcd 
to be exercised within a given period, is good as to the estates fi>r 
life, because, as to them the power falls within the limited period ; 
and also as to estates-tail, because the power may be barred by any 
tenant in tail ; and is void as to the remainder or revendon in fee, 
when it falls into possession, or is discharged from the estates-tail'; 
so that the power will fail when die particular estates, perhaps when 
the estates-tail, shall determine. This point requires very minute 

investigation. 
[*159] In these observations, it is assumed, that the *power is 
given to be exercised indefinitely, and not to be exercisable 
within a circumscribed and linuted period, falling within the rale 
against perpetuities. 

But some doubts having been entertained by eminent men, and 
among them Mr. jPeoms, whether such a power, if indefinite in 
point of time, would be good, they sometimes added a restriction 
to this power, requiring that the power should t^ exercised during 
lives in being, and twenty-one years from that period. 

With the exception which has been noticed, the rule against per- 
petuities requires that every limitation by way of executory devise 
or springing or shifting use, or trusts of a correspondug' nature, 
should be so limited that it may take eflect in interest, witboot re- 
gard to the time of taking effect in possession, within the period of 
a life or lives in being twenty-one years, and the time of gestation ; 
and this period of gestation is now extended to the commeneanMenft, 
as well as the determinitbn, of the period (d). 

This rule is adapted to the nature and power of alienation, con- 
ferred by limitations of the common and ordinary form usually in* 
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trodaeed info aetOements ; and under which Ae landt may be 
limitod to •fl for life, remainder to truateesy during las life, remamder 
tohia first and other sons in tail, with remainders over; so 
that the power of alienation may be suspended ^during the [*160] 
life of «d; or during seyeral lives, if there are several te- 
nants for life, and tiU the first son of A shall be of the age of twenty* 
one years ; and as this first son may be in vmtrt Ba merty at the 
death of his father, the power may be also suspended duriii^ the 
period of gestation, in addition to the term of twenty.<me years ; 
and the hw, as already observed, also allows of two periods of ges- 
tation, one at the commencement, the qther at the end, of the 
term (e). 

The deductions from this rule are, 

Ist, An interest limited to commence on the indefinite failure of 
issue of «fl, as a substantive and independent limitation, is void, as 
too remote in its creation, and as transgressing the period allowed 
by law. 

But a limitation on the failure of the issue of «A, to whom an 
estate4ail is given, or in case tfl, the testator's heir, shaD die witiiout 
issue, will be good as a remainder expectant <mi an estate-taiL 

In the latter instance, an estate-tad will be raised to the heir hf 
hnplicaCion and construction of law. 

And sometimes the eflEeet of the limitation over will be to abridge 
^ priOT interest, and So convert it into an estate-4aiL In ttos 
mode the limitation over being of real estates will be good, 
as a devise to «d and hb heirs for ever ; and *if he shall die [*I61] 
without heirs of his body, or without issue, to 1? in fee ; 
for Jl has merely an estate-tail. 

So if a devise be to d9 and bis heirs for ever; and if he shall die 
without heirs, then to £ in fee, this devise, though generally speak«> 
ing, void, as too remote, will be good if B should be in the hue of 
succession to «A, and inheriteble to him (ee^, or A should be a deni- 
zen (/), or a bastard ; so that the wond neirs mu$t (to render the 
limitetions consistent,) be construed as used in the sense of die 
words < heirs of the body;' and consequently create an estete-tail. 

This exception, however, b not admissibie in reference to lease- 
hold or personal estates, unless the interests are, in their nature, 
circumscribed in duration by lives (g). 

So if J? has an estete-tail, with remainder or reverrion in fee to 
C^ and C devises the lands to ad, from and after the feilure of the 
issue inheriteble to the estate of £, this will be a good and present 
devise of the remainder or reverrion in fee ; because the words of 
Mmitetion do, in reference to and as connected with tiie prior 
estate, merely designate the time at which the estate is to com- 

it) Ijvng T* BladuiL 7 Tens Re». 100. 

tie) JPoHbrr t. 7%ae£er, tlm, 70 : nd Pre*lofi*« E—ay on EtUOetf ditp. TmI. 
(/) S Bditr. ns ; S Leon, 111, meg. 

jilCotton T. JffHiM, 1 Ritf. Abr. «&j Oakef r. Out^fmt, Polkxf. S8 I^Uri* 0«*^f 
SrTw.seS; lt«r r. /ffffcryf TI^emBcp. M6; Z>9e r. X^, I Tetn itep. M7 ; 9 Atk, 
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mence in poflBession; not the time at wUdi it is to eom^ 
{•162] mence. in ^interest (ga). In effect thej ptgB the imiiie* 
diate reversion or remainder. But in this case^ the time 
marked by the particular limitation must, in terms^ or in aoand con- 
atraction, be that precise time which wili cause a determination of 
die prior estates {h) : For if the jprior estate is to determine on the 
frilure of inue male, or on the ndlure of the issue by a puticainr 
woman, or on the failure of issue generally, and the limitation in 
question is independent of that event, it will be considered as ji sab* 
stantive and independent gift, and therefore too remote (t). 
- 80 if a limitation by way of executory devise or shifting use, be 
merely /or fi/e, it cannot be too remote ; since in the nature of the 
case it must figiil or take effect within a reasonable period, «tr« a life 
in being (k). 

So if, from tke natun of the property, the interest cannot be too 
remote, a limitation over will be good in whatever words it shall be 
expressed. 

. Thus, VJi has an estate for three lives, or fiir years determinable 
on the death of three persons, or for three lives and twenty-one 
years, as in the Liverpool leases ; every limitation of tins 
{^168] mterest by way of executory devise or *tnist, or as to the 
freehold interest, by way of shifting use^ will be good ; and 
«ven tiiou|^ there exist a right of renewal, or a tenant-right, the 
fimitation will not, on account of the right of renewal, or on account 
of the tenant-right, be too remote, and therefore void« At leasts 
such was the opinion of the jut^ies on the ai|;ument of JIfagg v.* 
Mogg (/), though the point cannot be ccmsidcmd as fiiDy and de» 
liberately decided. 

' A limitation which is to wait for effect for any period wUch may 
not happen within a life or lives in being, twenty-one years, and the 
time of gestation, is also too remote, and on tlmt account void. 

Thus, under a devise to *S, for life, remainder to his unborn son 
in fee ; and if such unborn son shall die under the age of tweutj'* 
five years, to C in fee (m), the gift to C is void. 

So a devise to the first son o(Jl (not having any son,) who shaU 
be in priests orders, is also void ; for no one can be m priegU ordert 
by the ecclesiastical laws of this country till he shall be twenty- 
four {n^n 

For m one case the limitation might be suspended from giving a 
vested interest for twenty-five years beyond a Ufe in being; 
[*164] and «in the other case, for twenty-four years beyond a lUe 
in being, and is therefore too remote. 

In a case from the court of chancery (o), and not reported, a 

if a) Badger v. Lloyd, 1 Lord Raym. 6tS. {h) Tenny t. Agmr, It Eut SfiS. 

it) Lmdy Danttiborough ?. Fox, Cacei temp. Talb. 282. 

(ft) JRoe ▼. J^fftry^ 7 Term Rep. 606, and cases cited at ig) p. 161. Barhm r. SaUer^ 
17Ves.4St; Dofdem. £tfi«r v. Aott, S B. & A. 546. {I) 1 Hcrifak, S54. 

Im) Lade w. Howard, AmbL 474 ; 8 Burr. 1418; 1 Bl. Rep. ^ 

(n) Proctor t. Bp. qf Bath and WeUe, t H. Black. S56 \ Uake ▼. ilo6tfuoii, « Mcrt<> 
rale, 868. <o) Of the name fABwby t. SaJlter vod others. 
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person had a power of appomtment ia &Toar of , his cfaUdren. He 
made a will in exercise of his power. He appointed an aliquot part 
of the lands to his son in fee, and the other parts to his daughters 
in fee ; and he added a proviso, that the aforesaid directbns, &c« 
were upon the express condition, that, as to the marriage of his 
children, he directed that the same should be with the privity of his 
trustees, &c. And in case his son Edioard should marry withoot 
such consent as aforesaid, before he attained his age of twenty»fiye 
years, dien he should only be entitled to and receive his share, &c. 
for his own use, &c. for his natural life only, and to the issue of 
his body lawfully begotten, in such shares and proportions as he 
should by will or deed direct and appoint 

The judges [Man^ld^ Healh, Lawrence^ and Chambrey] in an- 
swer to the question. What estate did the plaintiff Edward SaUer 
lltit6y, namely the son (who iharried before his age of twenty«five 
years without the privity and consent of the trustees,) take in onft 
undivided third part of the messuages, lands, and hereditaments in 
the pleadings mentioned, under the power of appointment con- 
tained in the indentures of lease and reJease of the 19th 
and 20th January 1770, *(being the settlement containing [*165] 
the power) and the will of the said Henry J3tft6y, (the 
donee of the power, dated 27th November 1788 f) certified that 
jthe plaintiff Edward S. Bnwby, took an estate in fee in one undi- 
vided third part of the messuages, lands, and hereditaments in tiie 
pleadings mentioned, under the power <^ appomtment contained in 
the indentures of lease and re-lease of the 19th and 20th January 
1770, and the wiU of Henry Bwby. The certificate is dated 27th 
November 1788. 

This certificate must have been grounded on the principle, that 
such a limitation in the deed creating the power would have been 
too remote ; and therefore was too remote in the will, as an ap- 
•pointment in exercise of the power. 

To guard against the possible mischief and inconvenience^ of a 
departure firom the rules of the common law, by allowing a suspen- 
sion of the right and power of absolute alienation of the fee-simple, 
several rules, treated as rules makut perjfetuiUee^ have been adopted 
by the courts by way of regulation, fixmg the limits to executory 
devises, springing and shifting uses, and trusts of a similar nature. 

A gift, or trust, which limits successive life-estates to persons un- 
born, and to their descendants, is (p) too remote ; because 
it has a tendency to a perpetuity, by suspending the *owner- [*166] 
ship of the inheritance in property held for an estate of in- 
heritance ; and the absolute interest in other property, for an un* 
reasonable period* 

But in some cases, as in wills, and periiaps in trusts of the exe- 
cutory kind, the courts will, on the foundation of the general inten- 



ds) SamerviUt ?. Letkbridge. S T. B«p. SIS : Beard r. TVetteaU, 5 Tainit 500 : Sea* 
wardr. fVUloeki 5 fiwt, 198. 
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t Mm, ooBstrue the gift to the cUUkmi to be part of the gift to the 
parent, and give him an estate-tail, oorrespoiidiiig, in Bkeasine and 
extent, with the gift io his issue (p). 

Formeriy it was understood that a person nnbom was incapable 
of taking an estate for life. 

It is now agreed that a person of this description may take sndi 
estate ; but all limitations over to descendants of such persons^ as 
parcfaasers, are too remote, and for that reason void ; udess tbe 
intended words of purchase can, by the doctrine of cf pras, be eon* 
struedas words of limitation, or the nature of the inlereatentades 

tbe danger of a perpetuity. 
[*167] But the doctrine of ey pret is not admitted *]b InnilafioaB 
by deed of the legal estate, nor in limitations even in wills 
of leasehcdd or personal estate (f ). 

Mor is the doctrine of cy pret applicable when there is a ** singfe 
wUnAm/^ as distinguished from a geneial intention. 

The case of a nn^ b niieiifun is exemp&fied in the instance of « 
gift {r) to ^ far Hfe, and after him, to tiis eMest or any other soft 
after nim for life, and after bim, to as many of hb desoendsnla 
(issue) as shall be hein of ins or their bodies down to the teoth 
generation, during tibeir natural lives. Bat it seems to have escaped 
the judges, diat there may be an estttte4ail of a limited natoie -, mt 
estate &icencUbIe to hehi of the body for one degree, or in the firet 
line of succession only. 

AlsO) if from tlie nature of the interest, tiie snocesrive VsaaMiam 
for life are to have edfect within lives in being, andtwenty-oiieyean^ 
they will be good aHhoagh tbe issue of persons tihbom are to hmt 
life interests («)• 

Severd other propoailioiis must be advanced to nnderatand the 
rule with all its qualifications : 

1st, A Unnkation to the unborn child of a pefsonin beiog 
[*168] is good, whenever the estate *liniit6d to the child is /Sir Mr 
it/s, or gives Urn an estate of mheritance (ss ). 

Aliraitatbn ton grandchSd, oroaore remeto issne,isgood, if there 
be an express provision that tbe chUd shall be ben wi&in the liaK 
lunited by the rule against p er pe t uiti es (I). 

My, A limitaition to a person nnbom, with («) superadded Bmi* 
tations to his first and odier sons, is good, so for as rdsies to die 
cfaSd, and void, as to his sons, as puncbasers; and all iimilatnins 
over are too remote, unless the chUd be tenant in tai under the 
doctrine of ey pns. 

(p) ffumbtrwton r. HumbenUmy 1 Peere Wma. SSC ; i7opiiiu ▼. flopAiM, 1 ^Ik. MS 
autktr, Hnekt, S Vm. SSR: Spenetrw, Dakt qf MofibaraugK^ 6Bro. Ptf1.Ca.88t 
CkamnoM ▼. Brown, 8 Burr. ieS6 ; Rolrinsim ▼. SardeaHU mdoOma, tTumtbm.U!k 
Nidiol ▼. Hiehol, 2 BUttk. Rw. 11£9 ; SomervOU w. LethbridgeTl Term B^. SIS 
a€au>ard t. fV9Uoek,5 Eatt, IN; Bagetr. JFbni, t Blaek. Rm. m : Pitt tTjaekton, 
2 Bfo. Ch. C«. 61 ; Siand 7. Wmkfftt^ 6 TmmL Ktt. 

(q) SomentiU r, LtMridge. 6 Term Rep. 21S. 

(r) Stmoard w. JViUock. 6 Eut, 198. (t) Jlfar^ t. Mogr,l Merifale, TOL 

(w ) Blandfard r. Thackereil, 2 Vet. jim. 838 ; S .Term Rep. 87 : Admw r. Admu, 
OMrp. SS7; t Vet. joa. M6; BnOnM ▼. Elwm, 1 EmI, 4tt: 7 Vm. SKk 

(0 % Yet. JOB. 368. (u) Adam r. Adam^ Cowp. SST. 
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4thly»' The time of computation in deeds is from the execution^ 
and in wills, from the deam of the testator. 

Sthly, Estates for life, created in favour of persons to be the chil- 
dren <Mf sttcceteive genenttons, is void as to those who will not 
necessarily be bom within the period prescribed against perpetui- 
ties («). 

.fithly, Thefe appears to be reason for a difference between re- 
BMonders, executory devises, and springing uses ; for a remainder 
after an estate for Ufe to the unborn children of an unborn 
person, may be good, provided "^that unborn persons do not [*169] 
take any estate ; since as a remainder it must vest or fail of 
effect within the time limited by the rule against perpetuities (y). 

7thly, In deeds, all the ulterior limitations which are remote be- 
yond the period aUowed by law, are void {z). 

Sthly, In wills to answer the general intention, the parent, who is 
the stock of the intended succession, and to whom an estate for life' 
is limited, will take an estate-tail, corresponding with the limitations 
to his children and their issue, unless chattel interests in the nature 
of estates for life are limited (a) • 

9thly, And a power to suspend the right of enjoyment by a person 
luriioni till twenty-five is void (i). 

lOfoIy, So is a power to trustees to revoke estates-tail limited to 
persons unborn, and on their births to limit to them estates for life, 
with remainders to their ctuldren (c). 

llthly, A power to appoint in favour of grandchildren, or issue, 
will be good, though they are not directed to be bom within 
a limited time, so as the person exercising the * power ap- [*170] 
points to persons capable of taking within the rule against 
perpetnities (d). 

1 Sthly, But an actual limitation} by way of executory devise or 
springing use, to the grandchildren, or issue,^ being the unborn 
issue of a child not in being, would, without such restriction, be 
void(€). 

ISthly, It should seem that estates may be limited to the unbom 
child of an unborn child, if the child- in the first degree take a 
special estate-tail, since there is not any danger of a perpetuity (/). 

Though a limitation over, after, and expectant on, a limitation 
is too remote, is, generally, for that reason, void ; yet, if in 
ezjHress terms Ibe limitation over is to take effect, or to fail within a 

Ipe) Hvmbenton t. HumbenUmj 1 P. W. 392 ; Beard t. IFeiCeotf, 5 Tannt. fiOO. 
fy) 4 Vet. Jan. 681. 

Hi} RmiUedge ▼. Dorrtl, S V«t. jan. 856 ; AdamM t. Adami^ Oowp. 657$ Brudmelt ?• 
JE/tMf , I East, 44S. 
ia) Humbenttm ▼. BwnbereUm, 1 P. W. 3S2. 
{h) SamaviUe t. LeMridge, 6 Tenn Rep. SIS. 
(e) Howard and Lade, Ambl. 479; Spencer r. Duke qf Marlborough^ b Bro. Pari. 

id) HoekUu T. Maitibey, X Vet. jiin. 150 ; Routledge y, VorreV, 2 Yes. jus. 857. 
(O f Yea. Jon. 857 : Baldwin ▼. Karoer, Cowp. SW. 
(/) NUholv. Shejfieldf 2 Bro. Ch. Ca. 215. 
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time to fall witUn the rule against perpetuities, the liimtation over 
will be good (gV 

The next rule iB, that whenever one limitation by way of execu- 
tory deTise, or shifting or springing use, is too remote, all other limU 
tations, as far as they are made by way of remainder, and expectant 
on that interest, are also too remote, and therefore void. 

Thus, if a limitation be to one for life, remainder to his first Bon 

unborn, for ever ; and if such son should die under the am 

[*I71] of *twenty-five years, then to B in tail, remainder to JtSxt 

life, with remainders oyer, this limitation to B is too re» 

mote ; and, as a consequence, the gift to .d, and all the remaindeis 

expectant thereon, are also too remote. 

Bvii some limitations are with a double aspect : they are to take 
effect either expressly, or by construction of litw, on each or other 
of two events; and such limitations may be good in one events 
though they are too remote in the other event. 

Thus, if a term for years be bequeathed to A for life, and after 
his death to his first and other sons unborn, succesrively, and die 
heirs of their bodies ; and on faihire of such issue to Bfor life, and 
ftfter his death to his first and other sons successiyely, and the heirs 
of their bodies, these limitations to 2?, and his first and other ^n% as 
depending on, and to take effect, after the failure of the estates of 
the first and other sons of w9, (being merely chattel interests, and 
consequentiy not creating estates-tail) are too remote, and there- 
fore void. 

But the law foreseeing that there may not be any child of dff, eoa- 
siders the limitation to jB, and his first and other sons, as intended to 
take effect, in the event that there should not be any child o( JBt; 
and it construes the limitations in the same manner as if penned in 
these terms ; and the limitation is good in the altematiye, that there 
shaU not be child of jf . [See Tracts on Cross-Remainder^ in the 

chap, on Contingencies with double aspect] 
[*172] *The like conclusion would be drawn if the limitatioii 
had been in express terms to operate on either of two 
contingencies ; and it were not too remote in one of these contin- 
gencies, though it were void as being too remote in another of the 
contingencies. 

Another rule respecting these executory or future limitations, is, 
that a limitation that is too remote in its creation^ cannot become 
good in event, even although the event should happen in the life- 
time of the testator, or within any other period (h). 

Another rule is, that a limitation by way of gift to jS, with a 
separate gift to the heirs of his body, under which they would take 
by way of limitation or descent, cannot, by the death of dS in the 
nfe-time of the testator, convert the words, * heirs of his body,^ into 
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words of purchase (t)« But a liiDitation« originally made by way 
of contingent remainder, as to ./S for life, remainder to the first and 
other sons unborn of A in tail, and which, from a change of cir- 
cnmstanoes in the life«time of the testator ; as the death of «/9, before 
the birth of a son to B, cannot have eflfect, as a remainder, may have 
effect as an executory devise. But a limitation once operatmg as a 
contingent remainder, can never, after the death of a testator, be 
changed into an executory devise. 

But a Kmitation, originally takii^ effect as *an executory [*1 73] 
devise, may, by a change of circumstances, become a con- 
tingent remainder, as to .d (from and after next Michaelmas) for 
life, remainder to his first and other sons in tail. 

Till Michaelmas the gift operates by executory devise. After 
Michaelmas, and when the estate of .^ is vested, provided it does 
vest, the interest of the first son will be a remainder either vested or 
contingent 

In this place also, it must be observed, that if an estate held for 
lives be limited by way of strict settlement, and by way of entail, 
for it cannot in strict propriety, be entailed ; as to dS for life ; and 
after his death to bis first and other sons, and the heirs of their bo* 
dies ; .these limitations partake of the nature of remainders ; and the 
quari tenant in tail may, by surrender, lease and release, fine Mir 
cancettU^ and it should seem, (but this is doubtful) (fc), even by 
devise, bar the right of lus issue, and those in remainder. 

A person who has a quasi estate-tail in chattel-real or personal 
estate, is considered as the absolute owner, if the limitation over be 
to take effect on an indefinite failure of his issue. But if the limi- 
tation over be on an event which may happen within the period 
fimited by the rule against perpetuities, this limitation over will be 
good, and cannot be defeated by any act of the owner, under 
the prior limitation, except such act is the event, or one of 
the ^events, by which the limitation over is to be defeated, [*174] 
or fail of effect 

Sometimes leasehold and personal estates are settled by way of 
reference to uses in strict settlement of real estate, or as heir-lodms 
to go with the real estate, as far as the rules of law and equity will 
permit The first tenant in tail (2) will have an absolute interest on 
his birth, except there be words which give to a court of equity the 
power of modifying the trust (m), and of 8uspen4ing the right to 
an absolute interest, unless the tenant in tail shall attain twenty-one. 

It is setded, Aat when the quan tenant in tail of an estate for 
Uves is seised in possession, he may bar his issue and the re- 
mainders ; and it should seem he may do this even when his estate 
is a remainder, after a prior life-estate. This was the opinion of 
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Lord MvtmUy. But there are respectable opinions donbting this 

point 

This power of alienation was, in all probability, allowed ongBUBBf 
with a view to cases in which there existed a tenant-right, so that 
there might have been a perpetuity, unless there were some means 
of barring the linutations over. 

Sdly, Jls to Trusts far AccumuUUion. 

Until the statute of S9 and 40 Geo. III. c. 98, ITIet 
[* 1 75] lussan^s act, the period prescribed for trusts *for aceomu- 
lation was the same as that by which executory derises and 
ehiding uses were regulated. But now by the statute of 39 and 40 
Geo. III. c. 98, intituled, '<an act to restrain all trusts and direc- 
tions in deeds or wills, whereby the profits or produce of real or 
personal estate shall be accumulated, and the beneficial enjoyment 
thereof postponed beyond the time therein limited,'* and which re- 
ceived the royal assent on S8th July 1800. 

After reciting that it was expedient that all dispositions of real or 
personal estates, whereby the profits and produce thereof were 
directed to be accumulated, and the beneficial enjoyment tfaerecxf 
should be postponed, should be made subject to the restricticms 
thereinafter contained. 

It was enacted, that no person or persons should, after the pass- 
ing of that act, by any deed or deeds^ surrender or surrenders, will, 
codicil, or otherwise howsoever, settle or dispose of any real or 
personal property, so and in such manner that the rents, issues^ 
profits, or produce thereof, should be wholly or partially accumu- 
lated for any longer term than the life or lives of any such grantor 
or grantors, settler or settlers, or the term of twenty-one years 
frdm the death of any such grantor, settler, devisor, or testator; 
or during the minority or respective minorities of any person or 
persons who should be living, or in ventre su mere^ at the 
[*176] time of the death of such grantor, devisor, *or testator; 
or during the minority or respective minorities only of any 
person or persons who under the uses or trusts of the deed, sur- 
render, will, or other assurances directing such accumulatbns, 
would for the time being, if of full age, be entitled unto the rents, 
issues and profits, or the interest, dividends, or annual produce, so 
directed to be accumulated ; and in every case, where any accu- 
mulation should be directed otherwise than as aforesaid, audi 
direction should be null and void ; and the rents, issues, profits and 
produce of such property, so directed to be accumulated, should, 
so long as the same should be directed to be accumulated contrary 
to the provisions of that act, go to and be received by such person 
or persons as would have been entitled thereto, if such accumulaticMi 
had not been directed. 

With a proviso, (sec. 2,) that nothing in that act contained 
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ifaonU extend to any provision for payment of debts of any grantor« 
settler or deraor, or other person or persons ; or to any prorision 
for oraifling portions for any child or children of any grantor, settler, 
or devisor ; or any child or children of any person taking any in* 
terest under any such conveyance, settlement or devise ; or to any 
direction touching the produce of timber or wood upon any lands 
or tenements ; but that all such provisions and directions should 
and might be made and given as if that act had not passed. 

With a further proviso, (sect. 3,) that nothing *m that [*177] 
act contained should extend to any disposition respecting 
heritable property within that part of Great Britain called Scotland. 

And a further proviso, (sect. 4,) that the restrictions in that act 
contained should take effect, and be in force, with respect to wills 
and testaments made and executed before the passing of the act, 
in such cases only where the devisor or testator should be livii^, 
and of sound and disposing nund, after the expiration of twelve 
calendar months from the passing of that act 

To understand this act properly it will be necessary to advert to 
the learning concerning executory devises, future uses, and ftiture 
trusts ; and the rules established against perpetuities, for the purpose 
of prescribing the boundaries within which these executory devises, 
future uses, and future trusts, roust he confined. 

The general rule, as has been shown, is, that any limitation may 
be made by way of executory devise, &c. so as the same be to take 
effect within a life or lives in being, including among those lives 
children then in vetUre sa mire^ and twenty*one years beyond the 
death of such life or lives, and the time of gestation ; so as to 
allow for the birth of a child in ventre sa m^«. In short, this rule 
against perpetuities is framed from an analogy to settlements made 
on marnage, in which the chUdren of the marriage are generally 
made tenants in tail ; so that the power of aliening the inheritance 
may be suspended till twenty-one years after the death of the sur- 
vivor of the persons made tenants for life. 

*Under this rule prescribing the boundaries to limitaticMis [* 1 78] 
by executory devise, it was in the power of the owner of 
the estate to suspend, not only the ownership oi the inheritance 
for the limited time, but also to suspend the right to the interme- 
diate enjoyment, so as to accumulate the mcome, and add it to the 
principal, and thus aggrandize the remote issue of the family, at 
the expense of the present generation, and, perhaps, the two or 
three succeeding generations. 

Availing himself of this rule, Mr. TkeUusson fixed on the lives 
of aH bis sons, and all his grand-sons bom in bis life-time, or who 
should be living at his death, or then in ventre $a m^e (for sijich 
seems to be the construction of his will,) as the period during which 
the income of his immense property should accumulate, for the 
benefit of those branches of the respective famil^s of his s(>ns, who 
at the end of that period should answer the description of the heirs 
male of the respective bodies of these sons ; thus dividing his pro- 
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perty into three part0, and gWiog oae-'tbird part to Hie fiunily o{ 
eachflOQ. 

The caleulation is, that tbk period of aGcumalation will contimie 
£ov seventy or probably eighty years ; and if it should happen tiiat 
the person then answering the requisite description should be an 
infant, the accumulation would necessarily continue till that pcrmm 
shall be adult, and this may be for another period of twenty-one 
years ; so that if this event should happen, every lOOL of the for* 
tune of Mr. Thellwson will, at the end of a century,. be 
[*179] increased '^a hundred fold; and during all that time the 
increase will be withdrawn from all the useful pm^sea of 
eonmi^ce ; and the right of absolute alienation will be suspended. 

This will being considered as an abuse of the rule of law, and 
a contrivance to avoid its principle, though it kept within its letter, 
tiie act in question was passed as a protection against attempts of 
a similar nature. 

It must be observed, that the act does not in any manner affect 
the rule respecting the settlement of the property, as property, or 
tbe principle itself; but it merely regulates the esEtent to which 
the income may be accumulated. 

Instead, therefore, of its being left to tbe power of a party to 
create a trust for accumulation during lives in being, and twenty- 
one years, and the period of gestation (as he might have done at 
the common law,) he is now restrained, except in particular eases, 
from creating a trust for accumulation to continue for any further 
period than, 

1st, During his own life : 

2dly, For twenty-one years from his own death : 

3dly, During the minority of any person living at Ins death, or 
then in ee$Ure sa mere : 

4thly, During the minority of any person who for tbe time being 
would be entitled to tbe rents, &c. if of age. 

1st, He is at liberty to select any one or more of these 
[*180] periods for the purpose of ^accumulation ; or he may 
adopt each of them, if such be- bis wish ; but aU inconve* 
nienee is avoided by these different restrictions ; for, in tbe first 
place, no just policy could restrain a man from saving bis income, 
instead of spending it, during his life. 

2dly, The trust for accumulation during twenty-one years certain 
from his death is the only period which can be considered as a 
direct accumulation ; but this period seems to have been allowed 
merely to take away th^ encouragement of giviug to an inftnt, 
rather than to an adult ; as an option of adopting a definite and pre- 
cise period of accumulation during the utmost period of minority, 
instead of a gift to an infant, as a means of obtaining the rigbt to 
accumulate. 

Sdly, The right to accumulate during the minority is founded on 
the idea, that if the minor had the beneficial ownerships the income, 
&c. except as far as was necessary for maintenuice, would accu- 
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molate during the minority ; so that no more is done by the party 
under this power of accumulation than would be done under the 
rules of law, if such power of accumulation was denied to him. 

But as this provision may be made as well during the minority of 
a stranger, as during the minority of any person to whom the pro- 
perty is limited, it is considered with reference to a stranger, merely 
as an alternate or concurrent right to that of accumulating for a 
direct period of twenty-one years ; since, if both periods were 
named, they necessarily must be concurrent. 

*4thly, This provision is founded on the same principle [*181] 
Bs the former. Indeed no difference can be traced in the 
two provisions, except that one is for the minority of a person living 
at the death of the settler, &c. while the other is for the minority 
of any person who may afterwards become entitled to the estate, &c. 

The exceptions are, 

Ist, To provisions for payment of the debts of the grantor, set- 
tier, or devisor, or the payment of the debts of any other persons ; 
and this trust cannot be considered as a trust for accumulation. 
Instead of saving the income for persons not ascertained, it gives 
the income to creditors in discharge of the debts owing to £em, 
and thus places the income in a channel in which it may have cir- 
culation ; so that in fact the income is given to the creditors, which, 
as far as the policy of the law is concerned, is full as beneficial as^ 
if it were given to any of the &mily of the settler, and even more 
beneficial than if it were so given. 

Sdly, To provinons for raising portions for any child or children 
<rf any grantor, &c. or of any person taking any interest under 
any such conveyance, &c. This exception seems to have pro- 
ceeded, in a great degree, on the same principle as the former ex- 
ception, with the additional circumstance, that the nobijity, &e. 
must have disposed of their landed property to raise pertions for 
their younger children, or the children of those for whom 
they were providing, unless *they were left at liberty to [*18S] 
make this provision by a trust of accumulation ; but this 
exception admits of a latitude which ipay be productive, in a great 
depree, of all the inconveniences which were felt or apprehended 
nnder the rules of the conimon law ; because by a will or settle- 
ment artfully prepared, every purpose aimed «t by Mr. T%dlmson 
may be accomplished. 

Sdly, To provisions or directions touching the produce of timber 
or wood. 

This exception was probably added partly to encourage the 
growth of timber ; but principally on the ground that a long period 
of time must elapse before timber can arrive at its maturity ; also, 
that timber is considered by the generality of owners of estates 
merely as a resource for some particular occasion ; as a provision 
for the portions of children, for payment of debts, and the like, 
B(nd not as a source of income ; so ^at any direction concerning 
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timber, and circusiflcribed within the rule against jpeipetnitiefl, can* 
not be considered as withdrawing from the owner lor tfie time beiiq; 
any part of the income of the estate. 

Besides, by the rules of the common law, as well as the law 
of this day, the owner for the time being, unless he be the owner of 
the inheritance, has not any power over the timber, except £>r re- 
pairs, &c. unless that power be expressly g^ven by the settlemest 

under which he becomes the owner for a limited time. 
[*18S] In future, whenever a trust for accumulati<« *8hall be 
attempted, care should be taken to keep in view the Aler* 
ent periods of limitation marked by the statute, and, in the most 
explicit and definite terms, to steer within the bonndaries marked 
by the statute, and also to keep within the rule against peipetaitiesi 
An excess in the limits of time for accnmulation will, oi the whole 
or in part, render the trusts for accumulation void ; and any trans- 
gression of the rule against perpetuities will render the gift itself 
void. But if severed periodi of accumulation are fixed, and they 
are distinctiy marked, some may be good, and the others void. 

It is now decided, that in a case falling within the statute, the 
time of accumulation, though entire, may be apportioned, so thai 
part of the trust may be sustained, though part, as contrary to the 
statute, may be void (n) • 

In Sauthan^ton v. Jnarqtds of Hertford (o) the whole trust for 
accumulation failed, as contravening the rules of the common law. 

And in Leake v. Robinaon (p). Sir W. Grants M. B.. observed, 
^< Perhaps it might have been as well if the courts had originally 
held an executory devise transgressing the allowed.limits to be void 
only for the excess, where that excess could, as in this 
[*184] case it can, be clearly ^ascertained ; but the law is other- 
wise settled. In the construction of the Act of parlia- 
ment passed after the TheUusson' canae^ I thought myself at liberty 
to hold that the trust of accumulation was void only far the exeus 
beyond the period to which the act restrained ; and the Lord 
Chancellor afterwards approved of my decision. But there the 
act introduced a restriction on a liberty antecedently enjoyed ; and 
therefore it was only to the extent of the excess that the protubition 
was transgressed ; whereas executory devise is itself an infringe- 
ment on the rules of the common law, and is allowed only on con- 
dition of its not exceeding certain established limits. If the con- 
dition be violated the whole devise is held to be void.** t 

In MarshM v. HoUoway, before tiie Chancellor in June 1818, 
the distinction between the several cases was uiged to the court. 
[That case is now reported (a).] 

(n) QriffUh t. Vere, 9 Yet. 127 ; Longdonr. Simton. 12 Vet. 296. 

{o\ t Vet. k Beamca, 64 ; PMpp$ r. Melynge^ there eitcd. (p) S MeiinOe, 88^ 

(a) S BwanstOB, 4S2. 
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TenanU of absoltUe Estates. 

Thb tenant of an absolute estate has an interest which is not 
subject to any condition. The word absolute is a term for dis- 
tinguishing his interest from that of a person who has a contingent, 
tezecutory,. or conditional inte'rest. * And an interest, which origi- 
Bally was conditional, or contingent, executory or defea* 
aible^ may, by a performance, or, as to vested interests^ [*185] 
*by a release of the condition, or the like, eventually be* 
Come absolute or indefeasible. 

On TiUes under candUianal Estates, 

' A distinction must be made between, 

1st, Persons who are to take on a condition : 

2dly, Persons who have an estate subject to a condition. 

Sdly, Persons entitled to the benefit of a condition. 

Conditional limitations are part of the substance of the gift. 

1st, Persons who take on a condition are persons having con* 
tingent or executory interests. Such persons cannot convey at 
law ; they, howtever, may for a valuable consideration transfer 
their interests in equity (p). Such interests are also descendible 
and^transmissible ; or they may be devised, or extinguished by re* 
lease, or bound by estoppel. 

Sdly, Persons who have an estate subject to a condition may 
convey, &c. In short, they have the same seisin or ownership as 
other owners, subject only to the condition which gives a collateral 
quality to their estate, and renders the iiame defeasible. Their 
estate will continue defeasible till the condition shall be performed, 
or released, or discharged by becoming impossible, &c. &c. 

"^The tide must always be considered as subject to the [*186] 
condition, till the condition shall have been performed or 
re*leased, or till a right of entry shall have accrued, and that right 
shall be barred by the statute of limitations, or by nonclaim on a 
fine. 

Sdly, Of the persons entitled to the benefit of the condition. 

By the common law, a condition could not be reserved to any 
one except the grantor or his heirs, as to real estate, and to the 
grantor or his executors as to chattel interests. 

By the statute of SS Henry Vlll. c. 34, assignees of the rever- 
sion, subject to leases, &c. are enabled to take advantage of 
conditions annexed to leases for years or (or lives; and by the 
bankrupt laws, the assignees under a commission of bankrupt are 
enabled to perform conditions reserved to the bankrupt 

The person entitled to the benefit of a condition to defeat the 
fee has no devisable interest. After a grant in fee he will not have 

0») fVright V. Wright, 1 Vet, fen. 410. 

Vol. II.~0 
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any estate till the condition shall be broken, fee, and be shaD bvwc 
restored his estate by entry or by action. He may extii^iush h» 
right by maldng a ieoffment, or levying a fine to a stranger {q\\ or 
he may re-lease his right to the person who has the estate sni^t 
to the condition. He may also confirm an estate made by the per* 
son who is in the seisin ; and thus gire stability as against 
[*187] lumselfy bis heirs, &c. to the estate ccmveyed to ^that 
person. Twenty years, except in cases of disability, and 
in that case, ten years after the disabilities are remoTed, seem to be 
the period within which a right of entry nnder a c<Midi6on must be 
prosecuted. Cases of this sort are governed entirely by the enact- 
ment of the statute of SI James I. 

Thus it will be collected, that conditional estates are of two de- 
scriptions : 

1st, Estates which are to eommenee on a condition precedent : 

Sdly, Estates which are to be defeated by a condition subse- 
quent. 

In the former instance the condition is properly a contingency* 
It forms part of the linutation of the estate ; and the gift is property 
called a conditional limitation ; in other words, a Umitation on a 
eontingency. 

These contmgencies relate to the comminemeni of the estate ; 
and, in proportion as the fact or event may be material to the title, 
particular dare should be taken that the event on which the estate 
was to commence has happened according to the true ccmstractian 
of the words i and that it nappened at such period as is requisite 
to support the title ; and in the instance of contingent remainder^ 
before the determination of the prior estate of freeliold by which it 
was supported ; and that in reference to the learning of q>tingu|p 
and shining uses, and executory devnes, the gift was not exposed 
to the objection o£ being contrary to the rules of law against per* 

petuities. 
[*188] *A11 conditional limitations of freehold interests mast 
necessarily be either contingent remainders, springing or 
shiftily uses, or executory devises, except, perhaps, the single in* 
stance of im estate for years to be enlarged on condition ; Jxkag n 
mode of gift known to the common law, and sanctioned by its 
rules. 

Interests wluch are subject ^o a condition to defeat the same may 
be vested, subject only to be divested, and defeated by the con* 
dition. The condition is unconnected with the commencement of 
the estate, and relates wholly to the means by which the estate 
may be defeated. 

Interests of this description are properly called estates subject to 
a condition. They arise from a limitation, or gift, with a condition 
annexed or superadded to the estate ; and forming, either in fkct 
•r in construction of law, a distinet clause ; so that there is in the 

(9) Butldm*9 OMe^ 2 R«p. U. 
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fint pltee a limitatioii of the estate, and secondly a condition to 
defeat the estate. It would be altogether inaccurate to term a gift 
attended with these circumstances a conditional limitation. 

Profisoes in common*law grants, that the estate shall on some 
event be void, partake of the .nature of conditions, and are classed 
amongst conditions ; but provisoes of cesser in convejances to uses 
are subject to some rules inapplicable to conditions at the common 
law. 

At the common law, no one except the grantor, or his 
heirs, as to real estate,.or his ^executors or administrators, [*189] 
as to chattel interests, could take advants^e of a condi- 
tion (r). 

And when a condition is annexed to a particular estate, and a 
remainder is limited, the limitation of the remainder is, to the ex* 
tent of that estate, a dischai^e or avoidance of the condition ; be- 
cause it disables the grantor or his heirs to take advantage of the 
condition ($), 

But in conveyances to uses, a proviso of cesser may have, and 
frequently has, the effect to defeat the estate for the benefit of those 
in remainder ; thus accelerating the right to the possession under 
the title conferred by the remainder. 

This is the scope of the common clause of provisoes of cesser 
annexed to terms for years in marriage settlements ; and clauses 
for the cesser of an estate, on refusal to take a name, or bear 
arms, or on the accession of another estate ; though, in the latter 
instance, a clause of limitation over for the benefit of those in re- 
mainder is generally added. 

Provisoes of shifting use, and also of executory devise which are 
to defeat a prior estate, partake partly of the nature of conditions^ 
and partly of the nature of limitations (t). But they are rather 
coDsidered-as limitati^s, since they defeat the prior estates for the 
benefit of strangers ; apd the Bmitations over operate by 
way or in the nature of gifts of remainders; *but these [*190] 
interests do not properly fall under the denomination of 
remainders. 

The more leading rules respecting common«law conditions, are, 

1st, The condition must not be repi^nant to the estate : 

Sdly, It must not be insensible, nor impossible : 

Sdly, It must not be to do an act which is nudum in fe, as to 
commit felony, &c. {tt): 

4th]y, It must defeat the whole estate, and not a part of it; but 
it may defeat an estate in part of the lands ; leaving the other parts 
of the land unaffiscted by the condition; while conditional limita«« 
tioos may delEsat part of tiie estate, as occurs in the cases ef leases 

(r) Utt. J S47 ; 1 iDft S14 ; Pmtan'B Shep. Touch. 116. 146. 

hj Dr. ihf<f*««aM, 10 Rep. 41. 

(f) FraitmU Ettaiy on EtioUa^ iatrodaetoiy ckupter. 

<it) JPnttoyi'f 8h^. Touch. Its. 
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under powers, jointaring powers, and execntory. devises, wUefa 
defeat the estates partially : 

5thly, A condition must not be to take effect on the event wUofa 
is to determine the estate ; for this is the province of a limitation, 
and not of a condition (u) : 

6thly, A common-law condition roost be reserved to Ae grantor 
or his heirs, &c. At the common law an assignee could not take 
advantage of a condition. Nor could a condition have been re*, 
served to him vnth effect, even though he had the reversion in re- 
spect of which the condition was to be exercised. 

But now, by the statute 8S Henry VIII. c 34, as. 
[*191 ] ngnees taking a reversion on a particular ^estate, to which 
conditions are annexed, may take advantage of these con- 
ditions. This statute extends to assignees of part of the estate, but 
not to assignees of pari of the land («). Hence a disadvantaga 
in the subdivision of lands in the same lease, on a sale thereof in 
parcels: 

7thly, At the common law no remainder can be limited so as to 
enable the grantee to take advantage of the condition annexed 
to a prior estate. And a remainder limited at the common law, 
on the event expressed in the condition which is to defeat the 
estate, is, in effect, to reserve the condition to a siranger, and 
Ibis, as Inis been shown, is not allowed by the rules of tint com* 
mon law. 

But even by the rules of the common law a remmnder may be 
limited, to commence on that event which is to cause the aetaal 
determination of the particular estate, and forms part of the fi- 
mitati(Mi. As to j9 and his assigns, till his return from Rome, and 
after his return from Rome, then to B. This is a good contingent 
reoiainder (y). 

Also, by way of executory devise, or shifting, use, an intersst 
may be limited to commence on the event which is to defeat a 
prior gift, or estate. But this is allowed under those rules which 

are proper to executory devises and shifting uses. 
[*192] The like indulgence is also allowed to ^limitations by 
way of trust In short, whatever may be accomplished 
by way of executory devise, or springing or shifting use, may be 
accomplished through the medium of a trust, considered as a 
trust 

A material part of the clause of condition is its conclusion, viz.> 
the part which confers the right of entry, or declares that the estate 
shall, on the given event, be void ; for a clause cannot (z) operate 
as a condition, unless it has proper words of termination. The 
eases of condition, by construction of law, as conditions annexed 
to offices; the conditions annexed by law to particular estates 

(«) iVctton'* £m«^ an EgUties, introdaetonr chapter. («) 1 Inst. tl5. 

(y) 1 Fearne, p. S ; S Rep. SO a ; Arton t. Hare, Poph. 97. 

(«) fixeapt ai to tenna for yean ; Pretton^t Ship, Jiouch. chap'. ConditioM . 
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tmdttr.whieh ihey.nuty be forfeited, do not contravene tbur doc- 
trine* 

Tlie doctrine of conditions is particularly important to the con-: 
veyaneer. It embraces a large portion of learning with which it i» 
his duty to be intimately acquainted. 

He must make himself conversant with the distinctions between 
negative and affirmative conditions ; between conditions which 
give a right of re-entry, and those which declar% the estate to be 
void ; between conditions annexed to estates of freehold, and con* 
ditions annexed to chattel interests ; between conditions in the dis- 

1'iinctive, and conditions in the conjunctive ; and, above all things, 
16 must carefully distinguish between conditions precedent ; in 
other words, conditional 'Umitations, in conveyances at the 
common law, and in wills, *and declarations of use, &c. [* 193^] 
and conditions subsequent ; in short, those clauses which . 
are properly called conditions. ; 

He must again also distix^uish between conditions, properly so 
called, and which will have, or may have, the efifect to defeat the 
estate ; and agreements for redemption, which are frequentiy mere- 
agreements to re«convey, and not conditions in the technical sense 
of that term. The tide to the legal estate may frequentiy turn oa 
this distinction. 

He should also learn that some conditions are void in their uicep«^ 
tion, because they stipulaie for that wkkh i$ impoeHhle ; as, to -d m 
fee, subject to be void if be should go from London to Rome in. 
one hour ; 

Or that vihich U rqmgnaiit to the language of the grant ; as, tiiat 
a man who is a lessee to him and his assigns shall not aissign ; 

Or that whiek is repingnant to the estate ; as, that a tenant in tail 
shall not suffer a comnion recovery ; 

Or that vhick is ittegal ; as, a §^t to «/8 in fee, subject to be void 
luiless he shall commit a felony ; 

Or that which is against the policy of the law ; as, an unreasona- 
ble restraint on trade ; on marriage ; on the power and right of 
alienation ; or a stipulation for that which is immoral. 

As the grant was to the lessee and his assigns, the condition 
which restrained his assignment generally, was repugnant. 
Had not the grant *been to his assigns ; or had the restraint [*194] 
been on assignment without consent or license, or on as- 
signment to particular persons, or to any person, except particular 
persons, the conation would have been good ; because there would 
not have been any repugnancy between the grant and the con-, 
dition. 

Though a condition, which restrains tenants in fee from all power 
of alienation, or tenant in tail from suffering or attempting to suffer 
a common recovery, is void, yet tenant in fee may be restrained 
from aliening to particular persons, &c. ; and tenant in tail may be- 
restrained from making a wrongful and tortious alienation ; as a 
discontinuance not being a bar. 
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So « eonditioB wUeh, for a conBideratioii restraiiis a peiioii fibm 
earrying on trade within a certain reasonable district ; or which re* 
strains marriage to a particular person, or under a given age ; or 
io a person of a gifen country, as Scotland; win be a valid covu 
dition. 

• Agun, other conditions, though good in their creation^ become 
Toid by reason that the act required to be done or omitted is ren« 
dered impossible by the act of God ; or by the act of the party en- 
titled to the benefit of the condition, &c. 

Whenever a condition is material to the title, care should be taken 
that it has been either dispensed with (z), or that it has, 
[*195] been *re-leased, or has been performed, or has failed of 
effect ; or that the circumstances of the title afford a pre<- 
snmption that the condition is discharged. 

The length of time which has elapsed often renders such pre- 
sumption irresigtible ; because the fact does not admit of any in- 
vest^tion which would lead to a moral certdnty. 

In regard to conditional limitations, care should also be taken 
that the event has happened on which the estate was to com* 
mence ; or, as the circumstances of the case may require, that the 
event on which an estate was to arise has failed. 

And as to terms for years, whenever it is alleged that the proviso 
of cesser has operated to defeat the estate, it should be seen that 
some or one of the events, designated by the proviso of cesser, 
has happened ; and that the event alleged to have taken place 
falls within the scope and true construction of the words of that 
proviso. ' This pomt requires more attention than is usually be- 
stowed on it 

Titles involved with conditions to defeat the estate, also require 
diis further consideration : 

When the condition shall operate it will defeat the estate in all 
the lands subject to the condition, and all the derivative estates and 
interests carved out of the estate of the g^ntee, or other person 

to whose estate the condition was annexed (a). 
[*196] *Thus a purchaser or owner of part of the lands may 
have the estate defeated by the act or default of the owner 
of other part of the lands. ^ 

And an under-lessee, &c. may have his estate defeated by the 
act or default of the original lessee, or his assignee. Hence the 
caution, frequently necessary, in investigating titles under leases 
when there is a subdivision of property by assignments to different 
purchasers, or by under-leases of distinct parcels. 

In these particulars there is a difference between an express 
condition and a condition in law ; for if a lessee for life or Years 
surrender his estate, or makes a tortious, alienation, by whidi he 
forfeits that estate, his surrender or forfeiture will not in^plicalB 
those who have estates or charges derived under his tide. 

(z) Dimporft otie, 4 Rep. ItO. (•> P^iifMi't Skip. Ttutik* Uh 



UNDER ]>£F£A6IBL;^ £STATKS. 196 

Tlitts, if lessee for life make a lease for years, and after enter on 
the lessee, and malce a feoflfment, this forfeiture will not prejudice 
the leasee for years (b). 

Hence the observation of Lord Cofee, ** And it is to be observed^ 
that a condition in law, by force of a statute which giveth a reco^ 
▼ery, is in some cases more strong than a condition in law without 
a recovery. For if lessee for life make a lease for years, and after 
enter into the land, and make waste, and the lessor recover in an 
tM^tion of waste, he shall avoid the lease before the waste 
done. But if *the lessee for life make a lease for years, [*197] 
and after enter upon him, and make a feoffment hi fee, 
this forfeiture shall not avoid the lease for years. Nor, in any of 
the said cases, a precedent rent granted out of the land shall be 
avoided ; for if lessee for life grant a rent-charge, and after doth 
waste, and the lessor recovereth in an action of waste, be shall hold 
the land charged during the life of the tenknt for life ; but if the 
rent were granted after the waste done, the lessor shall avoid it. 

<< And the reason wherefore the lease for years in the case afore* 
said shall be avoided, is, because of necessity the action of waste 
miiat be brought against the lessee for life, vhich in that case must 
bind the lessee for years ; or else by the act of the lessee for life 
ibm lessor shoold be barred to recover locum vMtatumy which the 
statute giveth. 

^ If a man hath an office for life which requireth skill and eon* 
fidence, to which office he hath a house belonging, and chaigeth 
the house with a rent during his life, and after commit a forfeiture 
of Us office, the rent-charge shall not be avoided during hb life 
[0ii» if the conclusion be law] ; for regularly a man that taketh 
advantage of a condition in law shall take the land widi such charge 
as he finds it And therefore lAUleUm (c) is to be understood tluit 
a condition in law is as strong as a condition in deed ; as, 
to avoid the estate *or interest itself, but not to avdd pre- [*]98] 
oadent charges, but in some particular cases, as by that 
which hath been said, appeareth.'^ The genertd doctrine is further 
elucidated in 1 Inst S38 a. 

. Whoever wishes to understand the doctrine of conditions tbo« 
roughly, according to the rules of the common law, with all the 
various important distinctions which belong to this subject, will do 
well to read the chapter on Conditions in Comyns^s Digest, and m 
Shep. Touchstone, chap. Conditions ; 1 inst chap. Conditions. 

Cf Tenants under Defeasibk Estates. 

BsTATES may be defeasible either by reason of a condition, or a 
conditional limitation annexed to the estate, or a defect in the title 
under which there may exist a right of entiy, or of action, in some 
other person. 

{b) Freitm'9 8hep^ Touch. 161 ; hitn, 199. (c) § S78. 
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Titles of tlu8 90it mmt be coiuideTed as defective till the defect 
shall be supplied, or the right of entry, or of action, shall ciearl/ 
and unquestionably be barred by non-claim on a fine, or under the 
statute of limitations, or, as to equitable interests, by the rules 
•which courts of equity have adopted in analogy to the statute of 
linutations ; or until the defect shall be removed by a re*Iease, or 
confirmation, or some other assurance having that effect, from the 
persons in whom the r^t or title resides, and who aM 
[*19i9] competent, in point of interest, *and also of age and per«- 
sonal qualifications, to give such confirmation or re-leaSe. * 

Titles under derivative estates are of the same description. They 
are governed by the rule cestiante statu pnmi^ivo cessat d e r ioai h us . 

This rule, however, must be understood with its proper qualffi- 
cations. Some of these qualifications have already been; stated ; 
otters of them will be found in the following quotation from Lord 
Coke {i): 

<* It is holden of some, that after the surrendei^ [by a tenant for 
fife to the husband, sebed in tail in right of his wife, and who dis- 
continued the tail ;] ** the issue in tail during the life of the tenant 
for life may enter ; for. that having regard to the issue the state for 
fife is drowned, and consequentiy the inheritance gained by the 
lease is, by the acceptance of the surrender, vanished and gone-; 
as, if tenant in tail make a lease for life, whereby he gaineth a new 
reversion, as hath been said ; if tenant for life surrender to the 
tenant in tail, the estate for life being drowned, the reversion gained 
by wrong is vanished and gone ; and he is tenant in tail again, 
i^g^aiBst the opinion obUer of Pwiingtany SI H. VI. 58. 

<< But herein are two diversities worthy of observation ; the first 
i8» that having regard to the parties to the surrender, the estate is 
absolutely drowned, as in this case, between the lessee and tiie 

second baron. 
[*200] *<< But having regard to strangers who were not parties 
or privies thereunto, (lest by a voluntary surrender they 
may receive prejudice touching any right or interest they had before 
the surrender,) the estate surrendered hath, in consideration of law, 
a continuance ; as if a reversion be granted with warranty, and 
tenant for life surrender, the grantee shall not have execution in 
value against the grantor, who is a stranger, during the life of 
tenant for life ; for this surrender shall work no prejudice to tiie 
grantor who is a stranger. 

<< So if tenant for life surrender to him in reversion, being within 
age, he shall not have his age ; for that should be a preju&^ to a 
stranger, who is become demandant in a real action. 

*< If tenant for life grant a rent-charge, and after surrender, yet 
the rent remaineth, for to that purpose he cometh in under the 
charge, cau$& qu& svpra. 

id) I hit. 888 1. 
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<< If a bitbop be aeised of « reiit^ebarge in fee^ the teoant of the 
iMd enfeoff the bishop and his suecesson ; the lord enter for the 
mortnitta, he shall hold it discharged of the rent ; for the entry for 
the mortmain affirmeth the alienation in mortmain, and the lord 
olainielfa under bis estate ; but if tenant for life grant a rent in fee, 
and after enfeoff the grantee, and the lessor enter for the forfeiture^ 
the rent is revived, for the lessor doth claim above the feoff- 
ment. But if 1 grant the leversbn of my tenant for *life [*201] 
to anottier for term of his Hfe, and tenant for life attorn, 
now is the n^aste of tenant for life dispunishable. Afterwards I re- 
iMse to the grantee for life, and his hein, or grant the reversion to 
lum and his heirs, now albeit the tenant for life be a stranger to it^ 
yet because he attorned to the grantee for life, the estate for life 
which the grantee had shall have no continuance hi the eye of the 
law, as to him, but be shall be punished for waste done afterwardsi 

<* The second diversity is, that for the benefit of an estranger the 
estate for life is absolutely detemuned ; as if he in tlM reversion 
make a lease for years, or grant a rent-chaige, &c. and then lessee 
for life surrender, the lease or rent shall commence mamUnmUt So 
in the ease of Lttllefon, first, between the lessee and the second hus- 
band^ the estate for life is determined ; and secondly, for the brae^ 
fit of the issue, it shall be so adjudged in law. Here note a diver* 
silj, when it is to the prejudice of a stranger, and when it is for his 
bcmefit 

^* If a man maketh a lease to jI for life, reserving a rent of forty 
ahiUings to him and his heirs, the remamder to B for life, the lessor 
grant the reversion in fee to J3 ; .d attorn, B shall not have the 
rant ; fear that although the fee*simple do drown the remainder for 
life between them, yet as to a stranger it is in m^s, and therefore B 
shall not have the rent, but lus heir shall have it,'' namely, as annex* 
ed to the reversion. 

*Fa8sibaUies. [«20t] 

Bbgai^sb the owner of an executory interest has, while the inte- 
Nst remains ezeentory^ no estate, he eannot grant or assign at 
law(/). 

There is one exception to this rule. The owner of an nUereut 
ienmni may assign his interest in the term. But a person whose 
term is turned into a right of entry cannot assign the term till he 
has restored his estate by his entry (g). 

Of coarse, when the owner of an executory' interest afifects to 
asngn that interest, the title, though it may be good in equity, wUl 
be defective at law, supposing tiie interest to be legal ; and a fur- 
ther conveyance must be taken after the interest is execdted ; or 
a re^Iease mast be made to the person in whose favour an effectual 
release may be taken. 

(/) 10B«p.<iO; 4B*p.l)6b; llart.SN*. («) 0{<|i*«M t. Jil«nNai,!IIimr. SK. 
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In thift particular, executory and contiiigent interests stand on 
the same footing ; and the observations made with reference to the 
interests of one description are equally relevant to the interests of 
the other description. . 

To sum up the material distinctions applicable to the owners of 

contingent interests ; they may re-lease them by deed, except in 

case of entails, or femes covert. In case of entaiis or 

[*S03] femes covert the release must be I7 fine ; and *in the case 

of entails the fine must be with proclamations. A married 

woman may also re-lease by common recovery. 

A common recovery, suffered by a person who has a contingent 
interest in tail, will be good to bind himself ; but it will neither bu 
his issue, nor those in reversion or remainder. 

Contingent interests in fee, or contingent interests, except entails, 
are devisable ; they mav also be bound by estoppel (A), or fhey 
may be bound in equity by contract 

But there are two species of estoppel, as will afterwards be 
noticed, one which gives an interest ; the other which extiQguisbes 
a right : 

Of the former description are grants by estoppel for terns of 
years ; of the latter description are estoppels which apply to the 
whole interest. 

In the instance of terms for years, the interest will be bound 
when it vests. In the case of other interest the right wiU be extin- 
guished (t). 

It is therefore particularly important that a person who has a 
contingent interest in tail, or in fee, should carefully avoid the kvy- 
ing a fine, Slc. or making a feoffment, unless there be an intention 
to extinguish the right to the inheritance. For the fine, feoflftnent, 
Ac. will have the effect to extinguish the inheritance whatever may 

be the intention of the parties. 
[*204] But here we must distinguish between ^contingent inte- 
rests of the legal, and contingent interests of the equitabJCy 
ownership. 

Interests of the latter description, instead of being exfinguished 
will be transferred, when such is the intention, notwithstanding the 
fine, &c. would, under similar circumstances, have exting^hed the 
right to a c(Hitingent interest of the legal estate. 

THiUs imder PosMiUiie9, ^. 

Titles under possibilities and expectancies are of two deserip- 
tions: 

1st, Possibilities coupled with an interest : 

2d, Possibilities without any interest 

A person who is aacertainedt and who may take under the gift oi 
a contingent or executory interest, or even under a condition an* 

(A) Weale r. Longer, Po]l«if. 64. (i) Ibjd. 
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Hexed to a fee, or who has a po$ribilUy of reverter on a grant of a 
determinable fee, has a possibuity of this nature. 

Sueh possibility may be re-leased, though it cannot be granted. 
It may be extinguished by fine, &c. by estoppel. In most cases it 
is a devisable interest (fc). 

But a right to enter for a conation broken, or under the warranty 
annexed to an exchange ({) ; or the benefit of a condition, unless 
it be annexed to a reversion, is not devisable ; and, perhaps, a mere 
possibility of reverter is not devisable. 

* These possibilities or expectancies which are not cou- [*S05] 
pled with an interest, are not devisable or releasable ; but 
all title under them may be excluded, or bound by estoppel. 

Of this description are the expectancies of an heir apparent, or 
an heir presumptive ; or of persons, when the gift is to the survivor 
of them, and both are living ; also of persons who are to take 
under a gift to a class of persons not ascertained, as children 
who shall attain twenty-one, children who shall survive their pa- 
rents, &c. (m). 

But persons who may eventually become entitled under these or 
the like gifts may bind diemselves in equity by contract for a valua- 
ble consideration (n). 

Titles under estoppels will fidl very properly under consideration 
in this place. 

Of Eatoppeh. 

An estoppel precludes the rightful owner firom asserting his 
title. 

Estoppels are of difiierent sorts, and, to avoid confusion, they 
must be accurately distinguished. 

There are estoppels, 

1, In pleading : 

3, In evidence : 

S, In extinguishment of rights, &c. : 

*4, Binding by acceptance : [*206] 

5, Which give 41 title against the rightful owner. 

Estoppels in pleading do not fall within the scope of this work. 

Estoppels in evidence preclude the party from giving any evi- 
dence contrary to an admission of the fact by recital^ &c. Thus, if 
a bond recite a fact, and then the bond has a condition to do or 
omit some act, in reference to the fact, the truth of the fiict cannot, 
at law, be controverted, though, as a general rule, a recital is no 
estoppel. 



(*) Am and /oMf, 1 Hen. BlMkft. so. {I) AtUmMy General r. Vigor ^ Ym. iU. 

im) 5fl€ infra. 

(•) Wright T. Wrigkty 1 Vet. m ; SieMey r. Netelmnd^ t P. Wmi. 19^ 
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Estoppels m £«inifiridbMNl efu RighL 

In JBneicbr't caae (o) it was resolved, diet <*if disraaee levy efiiie 
to a straDger, in this case the disseisor shall hold the land fot ever ; 
for the disseisee against his own fine cannot claim the land, and Che 
eonnsee cannot enter, and [the] right which the conusor hi^ eanool 
be transferred to lum ; but by the fine the right is extinct, whoreof 
the disseisor shall take advantage*" 

And Lord Hak observed (p)^ that fines and feoffinenis do ransack 
the whole estate, and pass or extingnish, kc. all rights, eonditiiNi% 
&c. belongii^ to the land, as well as the land itself. 

Some gentlemen are inclined to entertain doobis of the soondoess 
of the decision in BtmUer^s case. 
[*S07] ^Though the point was questioned in Masth Rep* 100, 
yet there is snch a volume of concurring authority in sup> 
pc^ of the resolution, that no lawyer investigating the subject can 
reasonably doubt on the point The case of Weals v. Loiser (q)^ 
nnd Mwanfe case (r)» go the whole length of this resolution. 

The doctrine of estoppels by fines, &e. is confined to legal ligbb^ 
and does not extend to equitable rights or titles ; except when there 
is an Mlcnlionto ezth^guidi the right or title. 

It is clear that contingent executory interests may be bound by 
estoppel ; as to legal mterests without any intention ; and as to 
equitable interests^ when there vs an intention of binding the in- 
terest 

JHcrs strm^gsrs to the fine, or other record, may take advantage 
of the estoppel as to legal interests, rights and titles (s) ; but as to 
equitride interests, rights and tides, the fine, &c. can be used csily 
as a species of re-lease, or other assurance. 

Jis to Estoppel by Acceptance. 

Br aceeptiog a lease by indenture, the person who is named 
lessee is precluded from denying the existence or vaUdltv <A the 
lease. The plea of ml AoMl im tmsemmi^ is admissible on ms fm^ 

or by hb executory administrators or assigns. 
(*t08] *So if two persons are joint-leuMits in fee^ and tbey ac- 
cept a fine to them, and the heirs of one of theni» this is 
an estof^l against their right to contend that ftey have t^ fee in 
joint»tenancy (t). 

The joint-tenancy is in general practice restored by a declaration 
of the uses declared of the fine. 
As to estoppels which give a tide against the righlfid owner : 
• Estoppels of this description conclude Aitare rights when ttu^y are 
acquired ; and thjey are bmding on, 

(o) « ReiK 66. (p) King t. Milling, 1 Vortr. (q) PoUexf. 64. (r) 
(f ) Buekler'B cut, t Rep. 66. (<) gfiep. Abrid. % pt. 65. 
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li Tbe iMiikM : 

8, Privkt ia blood* as bein r 

9» Prifief in reprascDtetion, as ezecittoTt : 

4» Privies in 6Stete» as feofte, tessee, &c. 

5, Prifies in law, as lord by escheat ; tenant by curtesy ; in 
dower ; inounbent of a benefice ; and they and others that oone 
in by act in bw, and in the po9tj shall be bound [by] and take 
advantage of estoppels ; and a rebutter is a kind of estoppel (u). 

Married women and infiatnts may bind themselves and their neirs 
by estoppel («)• 

The rules respecting estoppels are collected in 1 Inst 85S a. 

The only rules which apply to the points now under consMler«> 
ation»a»e, 

*l8t. Every estoppel ought to be reeiprocal» that is, to [*S09] 
bind both parties. 

Bdly, Every estoppel, because it ooncludeth a man to allege die 
truth, must be oertom Is sstry mteni^ and not to be taken by mrfgOf^ 
ment or inference. The rule is applicable to recitals and pleading. 

Sdly, Every estoppel ought to be a precise affirma&m of that 
which maketb the estoppel, and not to be spoken impersonally, as, 
if it be said, tU didtur^ quia impersonalUae mm eondmdHi nee Ugoi : 
impereenalie iftcito* quia emepereona ; neither doth a reciteJ Qonqln4e, 
because it is no direct affirmation. But a recital in a deed may be 
evidenced, and may, in some cases, conclude, as in the instance of 
a oonditioiS of a bond, when the condition is founded on a redtaL 

Estoppel against estoppel doth put the matter at laige. 

Wlme the verity is apparent in the same record, or in an inden* 
t«re of tease (y), there the adverse party shall not be estopped to 
take advanti^e of the truth, for he cannot be estopped to allqpe 
tbe truth, when the truth appeareth of record, <Hr in the indenture. 

Where the record of the estoppel doth run to the disabifi^ or 
I^ttmatbn of tbe person, there all strangers shall take benefit of 
that record. 

*Bttt if a record concerning the name of tbe p^san, [*8I0] 
quality, or addition, no estranger shall take advantajge, be- 
cause he shall not be bound by it {z). 

There are other rules collected (a), but they are not inserted, 
since they rdate exchisively to the learning of (deacfoig and evi* 
deuce. 

Tbe general rules, in reference to the power of alienation, are, as 
it has been shown, qyA wm habet^ itte non dot; and neme poiesi fkii 
jmis in aJtwn tranrferre quam ipse habet. 

The learning of estoppels and of warranties affords exceptions 
to these general rules. Though a stranger, or an heb apparent, or 
a presumptive heir, cannot grant as such (6), yet he may, by estop* 

(fi) 1 iBflt. S6t b. {X) Bro. Abr. Bitoppd, pL W. 

(y) Bermitage t. Tomkim, Lord Bsym. 7S9. fz) llmU968th. 

(a) Illift.9$f«b. (6) ITtMrPtCttM, Hob.45., 
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pel, bind any interest which he may afterwards acquire ; and a man 
may, by accepting a lease ander a stranger, by indenture, bind 
himself to be treated as his tenant, and to pay rent, wb3e the 
term imported to be gpranted by the lease shall hare continn- 
ance (c). 

But different assurances will have different operations by way of 
estoppel ; 

1st, An indenlure of lease, or a fine 9wr concessit^ for years, will 
be an estoppel only during the term. It first operates by 
[*2I1] way of estoppel, and finally, when the grantor obtains *an 
ownership, it attaches on the seisin, and creates an interest, 
or produces the relation of landlord and tenant ; and there is a term 
commencing by estoppel, but for all purposes, it becomes an estate 
or interest. It binds the estate of the lessor, &c. and therefore 
continues in force against the lessor, his heirs, &c. ft also binds 
the assignees of the lessor and of the lessee. On this subject 
BoQon has a very correct and comprebeosive statement of the 
law (d). 

As to feoffments ; 

A feoffment by a person who is not the owner, passes of necessity 
a fee by wrong or disseisin. 

It binds the feoffor for hts life by estoppel ; so that he nerer can 
claim the right, though it should descend to him, in opposition to his 
own feoffment. He cannot purchase the fee, since his feofbnent is 
a disseisin. But the feoffment is an estoppel only to him perwnaUy ; 
it will not bind his heirs by its proper operation ; on the contrary, as 
Lord Coke observes (e), ** There is a diversity between a warranty 
and a feoffment; for if there be a grandfather, father, and son, and 
the father disseiseth the grandfather and make a feoffment in fee, the 
grandfather dieth ; the father against his own feoffment shall 
[*SI2] not enter ; but if he die, his son shall enter. And *so note 
a diversity between a re-lease, a feofiment, and a warranty. 
A release in that case is void; a feoffment is good against the 
feoffor, but not against his heir; a warranty is good both against 
himself and his heirs. 

And if a man by his last will deviseth that his executors shall sell 
his land, and dieth, if the executors re-kase all their right and title 
in the land to the heir, this is void ; for that they have neither right 
nor title to the land, but only a bare authcrity, which is not within 
UuUtovfs case of a re-lease of right ; and so it is, if etiVui quit tue 
had devised that his feoffees should have sold the land, albeit they 
had made a feoffment over, yet might they sell the use, for theif au- 
thority in that case is not given away by the livery (/). 

By a warranty annexed to an estate which passes by a feoffment, 
the heir, as far as he claims as heir, may be barred by force of the 
warranty as a rebutter, though not bound by the feoffment (g). 



le) Bro. Abr. Estoppel, pi. Stl. [d) GwiU. Bac. Leaws, O. {€\l list. 5 
if) I Imt 266 b. {g) Edwards r. Rogen^ Sir W. Joiieis456 ; llnst. SS5 
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This bar of the heir is to avoid circuity of action (&). 

As to fines : 

In Edwards v. Rogers (i), it was agreed that a fine by a 
stranger, or heir apparent, who ^afterwards by purchase [*21S] 
or by descent became owaer, would bind him and his heirs. 

The language of Jones wa8> that a '* fine may be by way of con- 
clusion and estoppel, although neither the conusor nor conusee had 
any thing in the land ; for estoppel was devised and allowed in the 
law in support of truth ; and to restrain a man to say a thing if it 
be false ; and,he should be concluded to say contrary to that wluch 
he had before affirmed. ^* 

Again ; a man levies a fine of lands in which he had nothing, 
and afterwards he purchases the lands from him who was the 
owner of them ; this fine is by estoppel, and the conusee shall hare 
the land against the conusor who purchases the land afterwards* 

And this pomt was conceded by Berkeley. 

And Jones added, that these estoppels by matter in deed [indent 
tares of lease,] and by record, by fine or recovery, bind not only 
the party to the estoppel, but also all privies who claim under him ; 
and this appears before the statute of 4 Hen. Vll. by the ancient 
statute of fines, that parties and privies, and their heirs, shall be 
concluded to avoid the fine, by sayii^, that partes ad finem nUUl 
habueruntf or by averment of continuance of nossession, and this 
was by the ancient law of the land. 

And Brampston (C. J.) agreed, that if a man levy a fine in wluch 
he has nothing, and.afterwards purchase the land, or comes 
to it by descent, he shall be bound ; and therefore, as *he [*S14] 
sud, if Andrew [the person who levied the fine] had sur- 
vived his cousin, [the person last seised] Andrew and his heirs had 
been bound by the fine, and the conclusion would have extended 
not only to Andrew and bis heirs, but to all others who came in the 
post to the land, according to the opinion previously given by 
Jones. 

In OoodUtle v. Morse (fe). Lord Kenyon observed, a fine differs 
from the case of a surrender [of copyhold lands], for that [the 
fine] will be good against the heir by estoppel, although it passes 
no estate at all. 

So in JVrighi v. Wright (I), Lord Hardwkke stated the law to 
be, that notwithstanding the expectancy of an heir at law in the life 
of his ancestor, is less than a possibility, it is such as he may bind 
himself. In law, the heir may levy a fine of lands in the life of the 
ancestor, which will bind by estoppel after descent to him ; so 
there is a method of conveying, that is, preventing a claim against 
it. And Lord Cofce, in his Reading on Fines [21,] has these 
passages: 

** If there be father and son, and the father levies a fine of the 
manor of D, and afterwards purchases the manor, and the conusee 

( A) 1 iDit. 266 «. (i> Sir W. JoMs, 466.- {h) S Term Rep. 871. (0 I Vet. 409. 
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enters ; and after fhe fa&er dies, now {%b k Mems to me) the son 
shall be barred. But (as it seems to me) it is good to see the man- 
ner and form of pleadii^ such case, 
f SIS] *** If» in the same case, the son brii^ps any action anees* 
trel, and as heir» and the fine be pleaded in bar, the son 
cannot say that the parties to the fine bad nothing ; but if the son 
enter, and be vested, and brings assize, and the tenant pleadis Aid 
the father of the plaintiff was seised in fee, and so seised, levied 
a fine, fcc. ; the son may say, that the parties to the fine luid 
Boithtng, but such a one whose estate he hath. By this way the 
plaint shall be tried ; and therefore the sure way for the tenant in 
ilMih a case to plead, is, to show all the special matter, how his 
fiither levied the fine, and after purchased the land ; for be the fine 
Sdrseiitory or sesculed, the fine shall bar his heir, as k aeems to me." 
In short all the books agree, that a person who claims as hmr le 
the conusor in a fine, cannot, as heir, avoid a fine by a plea o(pmrU» 

Bnt to bind the heir, he must claim in the character, and in rigfrt 
ci heir of tiie person by whom the fine was levied (m). 

And^ therefore, if the person who is heir ckums as heir to ^ 
mother, while the fine was levied by the fhther ; or if he elaims as 
a jwrtAflMr, and not as heir ; or if he claims by descent from ano* 
tiler ancestor, though he must name the person by whom 
[*216] the fine waslevied *by way cffdHgrte, and not of title (a) ; 
in all these and the like instances the fine wHl not be a bar 
to the claimant. 

k mere grant as such (o), or re-lease (f), or a sntvender of 
copyhold lands (9), will not operate by way of estOf^L 

And estoppels are not bindmg in equity by way of esli^pel. 

Eouity, however, will consider a lease, or alienation by a per^ 
son aefore he was owner, as binding on him when he becomes 
Qrwner(r). 

But the equity was, in Tanmer v. jtforte (9), treated as pefwdtui 
against the heir, and not as binding on Ida t$t9U ; so as to give a 
i%bt against the succeeding heir : but the point was not decided. 

Equity, however, carries its practice farther than law oarri^ ill 
rule. 

At law, no lease, or other assurance, which operalee in tiie first 

mstance as and by way of ostiocyaiiee (I), can be used by way df 

estoppel to bind any estate subsequently acquired, though the lease 

or conveyance does not confer the degree of intereal k ha* 

[♦217] ports. 

In these instances the rule of law is fnmM ^sfefHf Ate 
eseept, indeed, a tortious alienatkm b v feoffment, fine, or reecmiy, 

(m) Sir W. Jobm, 400. (n) EdwaHU t. Eogen. Sir W. Joeiw^ SSa. 

Co) iriMtf'9 CM. Hob. 4A. (^) Utt. §44B ; 1 iMt SSI. 

M QoodUUt T. ilf ortc, S Term Rep. 315. 

M Wright T. WrigU. 1 Vet. mj BeekUjf ▼. iVcwtemK, S P. Ww. 191. 

MlAulr.ll. (/)liwt,47; 
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be made by a tenant at will, for years, or for life, or a discontinu- 
ance be made by tenant in tail. 

But in equity, if a man who has a term for ten years, make a 
lease for twenty years ; or a person who has an estate for life, or 
in tail, make a conveyance in fee, and afterwards acquires the fee ; 
he will, if the transaction be founded on a valuable consideration, 
be bound by way of further assurance to give effect and confirma* 
tion to the original lease or alienation. 

Against those who may treat the learning of estoppels as con- 
trary to justice. Lord Kenyin/s observation may be opposed ; he 
observed, <^ where, indeed, an heir apparent, having only the hope 
of succession, conveys, during the life of lids ancestor, an estate, 
which afterwards descends upon him, although it passes at the time, 
be is estopped to say that he had no interest at the time of the 
grant There an estoppel is founded on law, conscience and 
justice (tft)." 

Under Tmanis of Legal EetaUs. 

In the deduction of titles, few subjects are of more importance 
than the diffisrence between the legal and the equitable 
ownership. [*218] 

*And it will be proper to enter on the consideration of 
titles under estates which are legal, and estates which are equitable, 
and under powers and authorities ; and to advert to the relative 
situation of trustees, and cestui que trusts, and of the donees of 
powers and of authorities, and the objects of such powers and 
authorities. 

As one person may be the mere legal owner, while another per- 
son is the equitable owner, therefore, in analyzing the abstract, the i 
legel title a^d the equitable title should be considered distinctly ; 
especially when the deduction to the difierent interests is carried 
an by distinct deeds, wills, &c. through a long series of years ; or 
when, from any other cause, the state of the title, as referrible to 
the legal and equitable ownership, is rendered complex. 

The legal estate confers the title to the legal ownership. 

Ejectments, real actions, &c. must be brought on the founda- 
tion of the title of the legal owner. 

And no one can protect himself as a purchaser for a valuable 
consideration, and without notice, unless he obtain the. shield 
afforded by the legal estate. 

Sometimes the legal owner is by reason of his estate also the 
beneficial owner. In that case the title of the legal owner may be 
considered as complete. 

*But in many cases the legal owner is merely a trustee [*219] 
for other persons. i 

Sometimes he is merely and simply a trustee; as in the instance J 

(«) STena. iUp. 441> 

Vot. IL— Q 
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of a gift to and to the use of Jl in fee, ill tnut for J[^ in fee; Or m 
trust for B for life, remainder to C in fee. 

In this instance the title moal be considered, 

1st, As it respeets the legal edt^te : 

Sdl jr, A^ it respects the eqnitfeible estate. 

86 also after a mortgage in fee, by the owneir of the fefftf e^Me, 
the ttibrtgagee has the legal etote, and the moHgmg^n^ haa^ the 
equitable estate ; and the title niOst be conridered, 

lU, As it Iregards the tegal estate ; and, 

9dly, As it concerns the equitable ownetalut). 
' ^Abd sbmetknes, as aftet the death of the mortgagee, it imiat be 
considelred under a third head ; viz. as it respects the right to the 
money secured on the indrtgage ; for Hie tnohey will belong to the 
etecutor or personal representative of the mortgagee, althdug|h the 
legal estate will descend to his heir at law, or pass to some other 
person by a devise in the will of the mortgagee. And it is fre^ 
quently of importance, and difficult, to decide whether the Ian* 
guageof the willof a bK^lgageie o^ trustee has transferred the Iqpal 
estate. 

Sotnelimes abb the thiateea not only have the t^l estate, but 

klso have the control and power of disporition dver the 

(^SiS'O] equitable ^ownership, and the means of conferruig a goM 

title to the property, either absolutely, or under certain 

inodifid^tiona oi- restrictiohsi lis witb the consent of certaUi peK 

Honi, and the like, or by the exercise of powers of sale, &e. &c. 

This happena mo)r€ paiticula^ly When there ii An eipres^ WvM^ 
to sell and give diseharges for the putehase-money ; or #hen, from 
the nature of the trusts, the money is to be placed under the ti^H^ 
trol 6f the trustees, and to be applied by them ; indeed, in all dnes, 
fai which the purehaaer is, either etpressly, or by the nature &f thfe 
trust, e tempted from any obligation to see to the hppK^tion of hia 
{iiirehkie-itaoney. 

These observations lead to the intricate and abatruM subject of 
the dbctHne of c6urt» of equity, respecting the applieation of pur- 
chase-money. 

In tbeae courts, the ctttid q^ trust, and even the pe^aon who is 
to receive a ^pecSc sum or annuity, is considek^d as substentiaUy 
the owner, to the extent of his interest i and unless the necessity 
Ibr seeing the pnrchase^money appBed be dispensed with, the pur- 
chase-money must be paid to that person, es fat as he is entitled; 
or must be paid or applied under hn direction. Or ^th his consent 

As the bbligatibn Of a)>plying the money b payttient to the tisim 
^ trust id attended with great inconvenience, the prat- 
|*22t] tice has become *very general to introdnee in trust deed^ 
wills, and settlements, a clause dispensing wtth all bbliga- 
tion on the part of mortgagees, purchasers, &c. to do more than 
J)ay the mbney to the trustees, or under their direction ; and titles 
arc simplified in a very useful and important degree, by this provi- 
sion r and creeds, deducing the tifle under the trust deed, ac^ 
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tbnliMd ; 9iiic« Ibira will not fl>i9t> «tc#pt m p9rUpiil«t> q^^^^ 
being those cases in wUch the c^uituMQ M^ is (Q Ih$ ded^ee4 up^e? 
the trii0t» mj fei^oa for inMrting the truTO ii^ \k^ recitals. The 
inyeatigatioQ of the title is faoiUtitt'e^ mo^ the m^teridl proTisippn 
io be MRsidered are brought mto a m^rroarer oQnifffiiSt 

There are other cases^^spi ip vhich» by th^ rules of « qpurt pf 
equity^ an<) horn the nature of the tnii^, the parehiM^er i^ e¥e9^>ted 
froBft all obligation to see to the payment of the pvrcha^e-iiioney. 

In the first place, when there is a trust for the payn^ent of Mif 
generally, and also of legaoiest the pur^lm<9r is dischdrg^ ffoin 
aeeing to the payment of the ^M»tSy beeause» from the ww\ ^ 
epecification of tbe debts, it is inpoflsible for bim t9 ^now to whom 
the money should be paid ; and as be is disehs^ed frptn the 
obligation to see to the payment of debts, which m^ the primary 
eharge, he is, as a cQnseqiience> discbaifed froin all 
t)blj|^tion *to see to tbe paynfiept of the lege^e^ which [*22S| 
^tfe a secondary charge (x). 

But there are exceptions to (his mk : 

1st, When tile debts, though ipeneral, in tbe first pl^ce, becopie 
medfic by proceedings in equity ; Or tdly, by some other n)eap4 
they are asc^rtaiDed (y){ or, 3(Uy, it is steteds that the debtil ure 
fHiid, so that the legacies become U)e only iihaTye» ^c. 4^c, 

When the trusts require that the purchase-money should bf RAi4 
to die trustees* and should tie laid out, and tnvet/ed by themy in their 
names, &c. ; this direction is in practice treated as equivalent to ^n 
^press clause, dispensing with the necessity of seeing to the ap- 
plioation of the purcfaase-money ; more particularly when the try^t 
IS for in&nts ana other pers<H» incapable of joining in th^ f^one 
veyance. 

But it is ilsual ta see to tbe apptie^tion of the mpney* ete^ i& 
erases of this netnret so far as to place tbe money in the joiiit painea 
of the trustees, and in Uiat fund, if any, in irhicb th4 euth^ c( 
the trust has direeted it to be iipplied, end to have it 4eed erideiv- 
ciag such investment, and containing a declaration of trust eiicr 
cuted by the trustees. 

*On the apphcalion of purcbase-rmoney there are many [*223] 
ttiafi distinctions. AH the useful learning on the subject 
iwin be finind in Mr* ButkrU note on Coke's Littleton. Most of 
tiie SMlerial cases are ccilected by Mr. PweU in bis last edition of 
ilia Treatise on Mortgages* Mr, iSugdm, in his work on Vendors 
and Purchasers, has arranged the pases into tb^r proper classeai 
and given the points of distinction in a clear and perspicuous 
manner. 

As a meve equitable title is not considered to he strictly market- 
able, and as many disadvantages arise, and a constderaUe ri^k is 
ran, in «onseqaence of the want qf the legal tifle, care should be 

(«) Swdih r. Quym, 1 BfO. C. C. 186 ; HumbUw, Bill, 1 £q. Ca. Abr. S6d, pi. 4; 
-TM ▼. iMof»«ad JMy<m r. ColUntf Bad. «. (1) to Co. titt 290 b, § is ; S Vei. jam.- 
454, B. (y) Llayd ti Baldwin^ 1 Vet. ITS. 
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tftkeBthat Aerebaregidardedactionof Aekgaltii^ aiKl«B de^ 
fecto IB the same shookl be sappfied. 

So it is of great importaiice to hare the legal tide ao emniii. 
stanced, that a parcbaiBer may be able to rely on his poasenkm^ 
and to defend hunaelf even fix>m an ejectment from any daimant ; 
and, as far as circnmstances will admit, there shonld be sncb evi* 
dence of the legal title, as will afford the prospect of holding the 
property free from eviction, nnder a claim of right, or any odier 
advene proceeding. 

It is still more important Aat a person who purchases a rever- 
nonary interest should have such a title as would enable him to 
maintain an ejectment, or some other available form of action, to 
recover the possession, at the time when his right to the possession 

shall arrive. 
[*224] ^Mortgagees, or persons who advance money on the 
security of lands, are in a particular and sperial manner 
interested in havii^ the legal title ; once, for want of the 1^^ title, 
they are not only exposed to the risk of having thrir security de- 
feated by dormant encumbrances, existing prior to their mortgages ; 
but a preference may be obtained as against their securities, by a 
subsequent encumbrancer, who shall acquire the legal title for a 
valuable conaderation, without the notice of their pricn* encum* 
brances ; since, for want of actual possession in the mortgagees, 
there will not be constructive notice from possesswn, of the eiost- 
ence of the mortgages. 

This subject will be more fully considered in directing the attJon- 
tion of the reader to the general view of the state of the title, an^ 
in particular, of the value and importance of attendant terms for 
years. 

All the trustees ought to join in completii^^ the legal title, and in 
giving discharges for the purchase-money, if the purchase-money is 
to be received by them. And if a trustee once accept the trusty be 
cannot afterwards decline it by his own act, and under his own 
authority, unless there be a power or provirion for that pur- 
pose (r). 

But another trustee may be substituted in Us jdace, 
[*285] under a power to change trustees *if there be any sitdi 
power in the deed or will, or for want of such a pow«r 
under the decree of a court of equity. But even courts of equity 
cannot transfer to one person authorities, such as a mere authoidly 
to sell, which were given to another person. 

In cases of that nature, an act of parliament wiQ be necessary to 
communicate the powers to a new trustee. 

The trustees or a will who have never accepted the trust, may 
decline to act 

The statute of 21 Hen. VIII. c. 4, has speciaUy protided for 
this case as to trustees under wills. For thb purpose they should 



(ar) Crewt r^IHckeny 4 Vei. jan. 97. 
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eiaeiite a deed of dkcbamer. The etBbct of such diBelaiimr will 
be to Test Uie estate in the remabodng trustees, if any ; and if so 
acting trustee renMun, the will will, at law, be inoperative. Equity, 
however, will supply the trust ; for equity never wants a trustee' 
when the lands are charged with a trust which fastens on the land, 
except that the king, or the lord, by escheat, is not bound by a 
trust. 

The trustee who means to disclaim should cautiously refrain from, 
making a conveyance to his co*trustees. A conveyance pre-sup- 
poses an acceptance of the trust ; for unless the grantor has ac- 
cepted the estate given to him as trustee, he has no estate to' 
convey (a). 

*The case of Crewe v. Dickeuy however, when analysed, [*SS6] 
seems to have adhered to form and technicality, to the sa- 
crifice of substance and principle. 

These observations are intentionally confined to disclaimer by 
trustees under a will. In copyhold titles, it is frequently of great 
convenience, that when several perscms are named as joint-tenants, 
and a fine on admission would be increased on account of the 
number of tenants, all of them except one, should, when this may 
be done without prejudicing the execution of the trusts, re-lease to 
that one, or disclaim in his favour, so as to make him sole tenant 

It has generally been supposed that grantees under a deed may 
disclaim. On that point there seems to be a distinction, which de» 
serves attention (6). 

In the first place, if a grant be made by one man to another, the 
estate will, in inteiulment of law, vest immediately in the grantee ; 
but by refusal or disagreement the grant will be void ab iniHo. 
This point was fully discussed, and received a determination in the 
.case of Thomson v. Leach (bb). 

It has also been supposed, that when a grant is to two or more 
persons as joint-tenants, the disagreement of some or one of them 
will vest the estate in the others. 

*The books, however, and in particular that great [*227] 
master of the law, iMtUUm^ in his Tenures, treat the ac- 
ceptance of the estate by one of several joint-tenants, as necessarily 
Testing the estate in all of them. Thus, the refusal in pais viz. by 
mere disagreement or declaration, with or without deed, by one of 
tbem, would not vest a eok seisin to the others. To g^ve such sole 
and exclunve seisin, there must be an estoppel^ by disclaimer on re- 
cord. 

Perhaps on the death of all of the joint-tenants except the one 
who disagreed, he would be at liberty by his disi^^ement or dis- 
claiiner, after he became the survivor, to prevent the estate from 
restkig in him solely; but the present impressibn is, that he coidd 
not divest the estate by any other means than a disclaimer on 
record. 

<«) €}fiM T. Dieken, 4 Vet. 97. {b) LKt. 4 6W. 

^fr ») S Yesliii, 198 ; 9Mod.f99. 
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. M b almcnl ntedkii to olisenrei that wlieii a gn^k iii to Mmal 
tanont u teiMiita ip eoiamDiii eaeh of then U a distiiict tommt of 
W pK^ticalap fhai^ ; and a disagreeineDt or diaelaimer faj thai parn 
aoDf esieii in jim, would hi^ve the same effect, as to lui ahare, aa if 
tha grant had been to him aa sole tenant, 

"[f he learning on tbia subject ma; be collected from the caaea of 

HavahiM V. Ktmp (c) ; Crewe v. Dkken {d) ; and LUUetvnfM 

[*288] Tenures, ehap Remitter (a) ; Shef. Touch, chap. Deada» 

*iii that part in which he treats of agreementy aa easenlial 

to the valiility of a deed ; alao in Fincr't Abrid^pnent, title Ifia^ 

^laimer, &€h ; and Qni^ifi Digest (/). 

Whoever purchases from a trustee with notice of the tnia^ ot 
wtttou^ s^ valuable consideration, will be considered aa a trustee in 
the place of the person from whom he receives the conveyanee, as 
far as the trustee was incompetent to part widi the beneicial ownei^ 
ship {g). 

Hupoe it particularly behooves a purchaser from a tmatee, lo tabs 
^are that tl^ trustee has a right to confer on him a good equitable 
tide of his own. authority ; otherwise he should vequire the canouti* 
lenfic of the persons who are competent to give such title. 

To protept a purchaser who buys from a trustee, be must be a 
purchaser for a valuable consideration, and without noti^* He 
must obtain his conveyance, and pay his money prior to notice ; for 
if hct have iiotice before the conveyance shall be executed^ or aftev 
the conveyance shall be executed, and before he shall have pud oQ 
his purehaae*mcmey (and mere security is not payment), he will 
i^ot be fible to sustain or take advantage of tlue plea^ that ha 
is a purchaser for a valuable consideration, and without nor 

tice (A). 
[*229] *It is a general rule, that a title merely equitable, is not 
considered as marketable ; hence the importance of taking 
care to have a control over the legal estate. A peiaon who 
buys an estate merely equitable, always runs the risk of mortgages 
fnd other incumbrances created by the csshis que trast, and aJao of 
escheat, &c. ; and he obtains a title not eligible to a future piurt 
chas^ or mortgagee. 

On the Qtber hand, a purchaser wba buys with a view to hene^ 
ficial enjoyment, will be defeated of his purpose, if the p<|nM>B from 
whom he purchase has merely a legal estate, without any right to 
confer a title to the beneficial ownership ; and hence the aeceaHty 
of requiring the concurrence of the cestui que trust, in those caaea 
in which the trustee is a mere trustee, without any power nnder 
which he ean complete the equitable title. 

This observation lei^ds to the oonsideration alfieady suggealsidj 
that there are two sorts of trustees \ firat, such as are nara Iryalaaf ; 
and secondly, such as can confer a tit(e in equity, aa w»ll aa at law. 

U) Cro. Eliz. SO; S East, 410. {d) 4 Ves. 97. (e) t SSS. 

CO Title DeiriN. {g) JBtfvey ?. fint'Mi J V#fii^ 00, 
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Under, a ^otiteyiinee to and to tbe oae o[\S and bis htit% k thxA 
jfor JB and bis h«in ; jf had tbe legal estate, and B the equitably 
ownetship. jf may transfer tbe legal estate in any manner he 
pleases, subject to the legal title of the trustee, till a conveyance 
lihall have been obtained fVotn him. 

In this cafee w9 is a mere trustee i and he *alone eannot, [*2S0] 
at teaat in favour of a person who has notice of the truat, 
ieoftfer any right to the equitable estate. 

The second sort of trustees are those who are Intrusted with ^ 
kgnl estate, or a power over it ; and, eUhergeverally, of withvome 
restrictions, a trust or power to sell, to mor^^age, or do some other 
act, is confided to them. 

Trustees of this sort, pursuing the directions, if there be any, aa 
consent, and the like, may confer a right to the beneficial owner- 
ship, as far as that right is at their disposal, by the niture of the trutt 
reposed in d»ein. 

in getiemi the truM ai« expressed in the deed or will tmder 
the- legal title of the trustee arises. In these eirctimstancefl^ 
no person who purchases from him, can protect himself by all^jfing 
that he ia a purchaser for a valuable consideration without 
notice. 

The declaration of trust in the deed by which the trustee derive 
fais title, is implied notitse of the trust ; since the trustee cannot gfvfe 
evidence of his right to the legal estate without disclosing the trust 
t)» which that ^stbte is subject. And if one deed be, by any meani^ 
tonnMted with another ; as a lease madig in consideration of the 
surrender of a former lease ; this lease will be implied notice of the 
title or tenant-right under thatlesae (I). 

But when the legal estate is conveyed bygone deed, [*2S1} 
and the tru^t is declared by a distinct deed ; or if by any 
titMr means, the etiden^ce of the legal title be altogether indepen- 
dieiit of the trusrt, thto a person who purchases of a trustee, withottt 
ftctteial or constructive notice of the trust, will be entitM to hold 
discharged from the tmst. 

A sale to a purchaser for a valuable consideration without notici^ 
will discharge the lands from the trust ; so that the lands will not 
be liable to the trust in the hands of a subsequent purchaser ; aU 
though such subsequent purchaser may have notice of the trust, 
since, were the rule ditferent, tbe innocent owner coutd not have 
the Ml liettefit of his pmperty. 

Butli re-porohase by the trustee hjmself would revive tbe trust (k) 
M ttgiIhA hhn and his hebs ; though the lands were discharged 
wiute they belonged to the former purchaser. 

Attkong varioas other purposes for which trustees are constituted, 
tfaey are sometbMes appointed for supporting contingent remidti- 
MtB ; tM if they concur in destroying the contingent remainders. 



(s) GMfrifiT. FenMthmuth, S Bro. C C 291. 
{k) Mooeyj. MSC, 1 Vm 60. 
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iMtod of ^tiSmmag die doty of imju f iag tboi, tfiej vilt be 
gvOty of a breach of tnvt ; aod wboefcr pvrcbaaca witb notice <rf 
the ueef, which these troftees were bowMl to pnilect, will heca»e 

a trustee for the objedB of these uses* 
[*2S2] There are some, though a very few, cases ^however (i), 
m which trustees wiH be decreed to join in a new seCtle- 
ment, dioogh diey will, by that means* destroy some oi the uses 
fliey were appointed to presenre ; and there are some eases in 
which it is the better opinioo, that they may, in dieir discretioii^ 
asMt the first tenant in tail in sufferiiig a common recofery, anl 
barring the remote estates, eren witlMMit the direction of a oovt 
of equity. 

In die lale case of Jthodg t. IFsftcr (m\ all die authorities were 
'renewed by the present chancellor (Lord JBMon), but no praedcal 
conclusion can be drawn ftom the judgment. 

The particular case was decided on the ground diat diere were 
$pe€M aremmtt im ee i which sustained die title; although the reco- 
very could not have been softred without the concurrenoe of. the 
trustees for supporting contingent remaindeia. 

But in a subsequent case his lordslup has, it is apprehended, goipe 
the whole length, as a general proposition, diat it is no breach of 
duty in atrustee for supporting contingent remaiaderifl^ to join with 
tenant in tail in so&ring a common recovery. 

Whenever the freehold is by a setUement placed in trustees^ it 
will be proper to give them, by a special provision, an audiority or 
discretictt to join in assisting the tenant in tail insuffisring a common 

recovery, 
[*SSS] *At one period, it was understood that a trustee could 
not purchase the estate of which he was a trustee. The 
rule is to be understood with the qualification, that it is at the <^ 
tion of the cestui que trust, either to insist on the sale, or to have 
the lands re-sold (n), or to have the benefit of any ssle which has 
been made by the trustee. On this subject, the l^th chap, of Mr. 
Sugden^i Law of Vendor and Purchaser will afford the reqiurite in- 
, formation. 

Cf the Cestui que Trust. 

The ceshd que trust is the equitable or beneficial owner. That 
ownership may be settled and modified, and estates-tail diorein may 
be barred, in the same mannen and under the same circumstances, 
as if the owner of the equitable estate were the owner o^ the legal 
estate. This important difference is, however, to be kept in view ; 
the owner of an equitable estate may convey by an instrument 
which would not be effectual at law for a legal estate. I 

For instance, there is no case in which a feoffment, or lease and 
re-lease, is necessary to convey his estate ; and a baigain and sale 

(I) Sm I FtSTMf p. aSl. («) 16 V«f« Sai (n) S Vet* SS7. 
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ylnH be good, though it be not ienirolled ; and before the statute of 
4 and 5 Anne, a grant of an equitable estate would have been good 
without attornment. For all tbe^e ceremonies Of livery, 
attornment, &c. &c. are peculiar to legal estates, *and [*234] 
are founded on rules of tenure, in no degree referrible to 
equitable estates. 

And if a trustee convey under the direction of the cesttn que 
trust, although thef e be not any words of grant, on the part of the 
cestui que trust, yet the equitable, as well as the legal, ownership 
will pass. Such was the opinion of gentlemen of distinguished 
eminence ; and the equitable owner may convey his ownership 
without the concurrence of his trustee. 

In regard to recoveries by equitable owners, all that is material 
will be found in the chap, on Common Recoveries, in the Ist ToL 
of the Practice of Conveyancing. 

Lord Mvanky observed, ** equitable estates are to be held per- 
fectly distinct and separate from the legal estate. They are to be 
enjoyed in the same condition ; entitled to all the same benefits 
of ownership ; disposable, devisable^ and barrable, exactly as if 
they ti^ere estbtes executed in the party ; and the persons having 
them may^ without the intervention of the trustees, or the possibi-* 
lity of their preventing them from exercbing their ownership, act 
as if no trustees existed, and this court will give validity to their 
•sots. And when I am told that legal and equitable estates can* 
not subsist in the same person, It must be understood always 
with this restriction, ttiat it is the same estate in equity and at 
law (o).** 

*There is one qualification to this rule. A married wo- [*235] 
man having a separate estate is considered as a feme tole, 
wo far, as by the nature of the trust, she is constituted a feme 
gole (tf). 

Am another rule may be added ; whenever the equitable estate 
tad the legal estate^ foi" the like corresponding interests, vest iti the 
Mume person, the equitable interest will merge in the legal estate ; 
und the heii* to the purchaser of the legal estate, and not the 
heir to the purchaser of the equitable estate, will be entitled (9). 

For as between heirs or representatites, there is not any equity. 
Bach olass must take the property as it is found, unless there be a 
contract to the contrary; fbr under contracts real estate may be 
considered as personalty ; and personalty may be treated as realty, 
as between representatives. 

With this exception, another general rule is, a man cannot be a 
trustee for himself, nor in general for his representatives. 

In investigating titles to the legal, as distinguished from the 
eqaitablcy ownership, conveyances are to be divided into two 
oltsses. 

(o) PkOifit T. Brvdgu, S Vef . IJKT. 

{p\ Bumaby v. QrfMn. S Vea. inn. SM. 

C«) QooMgkt ▼. Wdlt, Dmgl. 771, Sd adiUon ; Stihy r. ^/«toff» S Vm. m^ SM. 
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1st, Conveyances which operate by passing a common law aeism^ 
to supply the use ; and 

. 2dly, Conveyances which owe their effect entirely to the 
[*2d6] statute of uses, and under wluch *the use arises, Irom the 
seisin of the owner himself. 

Of the former description are, 

Feoffments ; 

Fines; 

Recoveries ; 

Gifts; 

Grants; 

Releases, and confirmations in enlaigement of a pievioiis 
estate ; and consequently, the ordinary conveyances by lease 
and re-lease ; 

Also wills. 

Of the latter description are, 

1st, Bargains and sales of use under the statute of uses, and of 
enrolment 

2dly, Covenants to stand seised to uses. 

When a conveyance b to a man and his heirs, the l^;al atimn 
passes to him ; and if the use be declared in his favour, or if from 
the nature of the transaction, as by payment of a consideration, 
or for any other cause (r), the estate is to remain in him, he will 
continue seised by the rules of the common law. So if the use be 
declared in favour of him and his heirs, the seisin will renudn in 
him by the rules of the common law ; and this use, declared in his 
favour, will exclude the right of the grantor to have the lands by 
resulting use ; or to pass tibe legal estate through the medium of 
the statute to any other person, by declaring any further use of the 

seisin of Jl. 
[«237] «But the use may be declared partly in favour of Jlf 
and partly in favour of some other person ; as to the use 
of Ji for his life, remainder to the use of JB in fee, or to the use of 
3 for hfe, remainder to the use of A in fee ; or the use may be 
varied in any other manner ; or the use may be declared in part, 
so as to leave the fee as a reversion in the grantee, under the rules 
of the common law. And powers may be introduced into such 
conveyances; or the use may be declared wholly in favour of 
strangers ; so that Jl may be merely a feoffee, or re-leasee, or de- 
visee to uses. In all these instances the use will be executed by 
the statute. 

In short, whenever a common-law seisin is conveyed to one per- 
son, either for life, in tail (9), or in fee, to the use, or, which is the 
same in effect, in trust for another person, the use will be executed 
by the statute, unless it be open to the objection of being an use on 
an use ; or, in other words, and more correctly, unless it be re- 
pugnant to some use previously declared. 

it) JUthwn ▼. Jiif /efcOyGilb. £q. Cm. 16. («) Thmnwn t. Oooperj Cro. Jae. 4S9. 
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Sometiines, for want of an express declaration, the use will result 
to the former owner. 

That an use niay result, there must be a vaavncy of ownership 
imder the declaration of uses, commensurate with the period, or 
corresponding with the estate which is to result; for in- 
stance, if a conveyance be made by Ay *io B in fee, to [*238] 
the use ef the heirs of the body of A^ the use may result 
to A for his Hfe, unless the freehold be limited to some other person 
for Insiife; or unless there be an express estate for years, which 
excludes the presumption, since an express estate will never be de« 
feated by implication. 

So if several uses, by way of particular estate, be declared of 
the seisin, but no use is declared of the ultimate fee, the fee will 
result to the former owner, unless there be an apparent intention 
to keep the fee in the grantee ; and whatever use results to the 
grantor will be executed by the statute. 

So if a feoffment be made, fine levied, or recovery suffered, and 
no use declared of the assurance, and there is not any circum- 
stance ; as a consideration, a special trust, or the like, to keep the 
estate in the demandant in the recovery, the conusee in the fine, or 
the feoffee, &c. the use will result to the former owner, according 
to his former ownership. 

And if several persons join in such recovery, &c. the use will 
result to them, according to their respective shares, estates, and 
interests. For instance, if joint-tenants are the conveying parties, 
the use will result to them as joint-tenants. If tenants in common 
are the grantors, the use will result to them as tenants in common, 
and for the like shares as they formerly had ; and each will, in point 
of title, have his identical share; and if .4, tenant for 
^life, and £, the remainder-man in fee, convey, the use [*S39] 
will result to A for life, remainder to B in fee. 

But if tenant in tail be the conveying party, then the use result- 
ing to him, wjll be an use of the fee ; either absolute or determina- 
ble, according to circumstances, and not an estate-tail (t)* 

He will have a fee commensurate to that estate, which passes 
by his conveyance to the demandant in the recovery, conusee in 
the fine, feoffee, &c. However, when no express use is declared, 
the conusee in a fine, a feoffee, &c. may show that he is entitled to 
retain the estate for bis own benefit. 

In the technical language of the books, he may rebut the impli- 
cation of an use, and aver that the recovery was suffered, the fine 
was levied, or the feoffment made to his own use (u). 

This is a reason for uniformly declaring the uses of fines, &c. to 
prevent any doubt respecting the state of the title to the legal estate 
under the uses. 

{t) Jtfoxon ▼. Moxm^ tnd Hodrta v. Fowler ^ ia'the Excheqaer, 1777, lit VoL of PrU' 
tmC* PraeUee qf Cowoeyonemg. 196. 

<«) AUkam ▼. Angluta. Gob. Equity Casef, 16 ; Rm ▼. Puphtm^ DoogU S4 ; mA 
ThisnUmU T, Ptakj 1 6tr. 14. 
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There are abo many caws niiriMdi tfi0 kgal ealiteiiiajrBiaaiB 
in the demandant in a recovery, a conoaee in a fine, a feofiee^ 
the troslee or devisee of a wiD» tie. kc Thua^ if ateaant 
[*240] *intaillevyafinetolf,withoatdeclaiiQganyQ8eofthefiMe9 
and, at the distance d several years, a comnKm reeovery 
be sofiered, in Which B shall be named tenant to the wiit i^ entry, 
this drcomsCance will lead to the concluaon that the fine was levied 
to if for the purpose that he should he tenant to the writ of entry ; 
and, as a consequence, since he cooU not be tenant without retain- 
ing the seisin, the seisin will remain in him (x). 

So if a consideration be paid by the conosee of a fine, a feofte 
or re-leasee, &c. ; and no nse be declared in fiivonr of any other 
person, the nse will remain in Um, notwithstandii^ no use shall be 
expressly declared in his favour. But the use will not remain wift 
him in opposition to an express use, declared in favour of some 
other person, if such use be declared in the deed of feoffment, grants 
Slc^ to him, or be declared with his concurrence. And even a 
nominal consideration will not keep the use in the releasee, when 
an nse is declared for life in favour of some other perscM, and no 
intention to give any beneficial interest to the grantee is apparent (y)« 

So if a conveyance be made to dS, to the intent that he sbail be 
tenant to the writ of entry, this declared intent will prevent the re- 
sulting of the use, and keep the seisin in him. 
[*241] *So if a conveyance or a devise be made to S and Us 
heirs, upon trust, to sell, to convey, to pay the rents, lie. ; 
these and the like declarations of intent render it necessary Uiat the 
legal estate should remain in the trustees ; and, as a consequence, 
rebut the presumption of a resulting use ; and in many cases they 
have the effect of showing, that even uses expressly declared ars 
not to confer any other title than to tlie equitable ownership. 

So U a conveyance or. devise be to trustees upon trust, for the 
separate use of a married womau, the legal estate will remain in 
the trustees, for the purpose of enabling them to protect the interest 
of this woman (z). 

In some cases, as in Jones v. Lord Say and Sele (a), (which, 
however, is a case sui generisy and an ancnnaly,) the estate may re* 
main in the trustees only for a particular period, as for life, and a 
subsequent use may be executed by the statute. This case depends 
on the peculiar language of the will ; and the circumstance that the 
gift to the heirs of the body was introduced by a break in the sen- 
tence, and by an independent clause, containing evidence of an in- 
tention that after the death, &c. the trustees should stand seised 

to uses. 
[*S42] In a recent case (6), the court of King's ^Beneh 
favoured the construction, under which the trustees took a 
particular estate, with a chattel interest superadded, as the means 

. {a) Attkan r, AngUiea, Rmitj Cmm, 16. (y) Shm-tridger. Lampbtrh, t fUk. CT8* | 

{x) Silvntefw. fVilson, 2 Term Rep. 444. (a) 8 Via. Ab. 2tt; 10 Mod. 4ft. 

{b) J)o§ r. Simpton^ 5 Bait, 163. 
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of Sinug fSb^t to tb^ prfiiim<4 mtration of tb^ testttor, withevt 

keeping the legal fee from the other objects of his will. This is tbn 
first 4^i9ioQ ill whtob such a latitude of wraogeiiient has been 
e^erei^ed. 

Generally speaking, a liioitation to the trustees, and their heirs, 
will give the fee to tbem. Thus, a devise to Ji for life, with remain-^ 
der to trustees, and their heirs, without saying for the life of #4, and 
after his death to his first and other sons in tail, will place the legal 
fe^ in the trustees ; and the subsequent Un\itationfl will confer niere 
equitable estates ; but if from the conteit of the will or deed tbarei 
would be any repugnancy in considering the legal fee to be in the 
trwtees, then, on the context of the instrument, the estate of the 
trustees would be confined to the period of the life of that person 
Iron whose death the limitation over is to have effect Thus, if in 
the instance last adduced there had been subsequent limitations to 
C for life, with remainder to the same trustees, and then* heirs, 
without saying (or the life of C, or to the same trustees for years, 
with remainder over after the death of C; or, if among the subse- 
quent limitations a term for years bad been given to the tniatees^ 
this circumstance would have afforded an implication t&at the 
trustees should take merely an estate for life under the first 
clause. *This construction arises from the consideration [*848] 
that the ulterior limitation tfii the trustees would, in a legal 
point of view, be nugatory, unless from the context, and with a 
determination to give effect to every part of the deed, the court 
ahouldgconfine the first limitations in favour of the trustees to a period 
of a life. The material cases on this point are ShapUmd v. 
Smith (e) ; VenabUu y. Morris (d) ; Compere v. Hicke {e) ; and 
Cwde V. Price (J). 

It is also to be observed, that no estate arising from a declaration 
of u^e can be ipore estenaive than the estate, or seisin, from which 
this use was supplied (g). For this reason, if Ay being tenant for 
his life, convey to B and his heirs by lease and re-lease to the use 
of C and his heirs, C would take a seisin merely for the life of A ; 
and the estate of C would be commensurate with that period. But 
in some eases the declaration of use may be construed to be part of 
the limitation, and convey a larger estate than would otherwise have 
passed. In Uiis point of view it must be considered as part of the 
limitation of the legal estate, and conferring a right by die rules of 
the coB)mon law, independent of the statute of uses ; and not as an 
uae divided from the legal estate. 

*For e;uunple : .4, seised in fee, conveys to B^ to hold [*244] 
to £, to the use of B and his heirs, for the lives of .d, B 
^nd C. This declaration of use will he considered as part of tfaf 
UmitatioQ of the legal estate, and will convey the lands during the 
several lives of «/9, B and C ; while, if the conveyance had stopped 

(c) 1 Bio. Cb. Cm. p. 74. id) 7Teim R«p. 84S. («) 7 Tern R«p. 4SS. 
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at the JtotJwJwm to J3, B wodd have been merely tenant Smt Ms ow& 
life. 

This rule of exposition is applicable only when the grant and 
declaraticHi of ose «re in fayoor of the same person. For when the 
grant is to one person, and the use is in favour of another person, 
die use must necessarUy arise from the seisin, and cannot confer a 
larger interest than the seisin or estate out of which the use is to be 
supplied. 

But a conveyance to td, and his heirs, in trust for B and his heirs, 
Mjdem verbU^ or to that effect, or in trust for A for life, or to per- 
mit him to receive the rents and prc^ts, gives an use which will l^ 
executed by the statute. For these trusts are, in effect, uses, and 
the statute of uses takes notice of trusts as well as uses, and embraces, 
and converts into estate, ail trusts which are in substance and effect 
uses. 

But there are some trusts which are not uses ; of this descriptiiMi 

are trusts to sell for the benefit of B ; or of creditors ; or to receive 

the rents, and pay them to B^ and the like. For in these 

[^245] instances the use is in the trustees, subject *only to a trust 

directing the application of the rents. 

In drawing the conclusion, that an use b executed by the statute, 
several circumstances are to be regarded : 

1st, That the legal seisin is transferred to the feoffee, or other 
grantee: 

2dly, That he is capable of being seised to an use : 

Sdly, That there is an estate of freehold or inheritance to supply ' 
a seisin to uses: 

4thly, That there is a subject of which an use may be declared: 

5thly, That there is a person to take, and capable of taking, the 
ose: 

6thly, That an use is declared, and that it is warranted by the 
rules of law. 

On all these points, ChudldgKs case; ShMey*s case; Mr, But" 
Jer^s note, in Coke's Littleton, on Uses and Trusts, and his Practical 
Notes ; Cruise on Uses ; Btican on Uses ; Saunders on Uses ; PreS" 
UnCs Shep. Touch, chap. Uses, and Comyns*s Digest, title Uses, to- 
gether with the observation in the introductory chap, of PrtstmCs 
Essay on Estates^ should be consulted. 

No subject more materially concerns the conveyancer, or the 
state of titles, than the doctrine of uses ; and a large portion of 
time should be devoted to attain the knowledge of this part of the 
law. The subject should be rendered perfectly familiar; for 
without a thorough knowledge of the law on this subject 
[*246] *no one can peruse an abstract of title with satisfoction^ 
or advise on it with credit to himself or justice to his client 

Under a former division (A), various instances in which an act 
may be done under the doctrine of uses, or through the medium of 

{h) 1 Vol.11. lOlyttMq. 
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a conveyance to uses, which could not be accomplished by the rules 
of the common law, have been stated. 

In investigating titles to the equitable, as well as the legal, owner- 
ship, it often becomes a subject for minute and anxious considera- 
tion to decide whether a person has the legal, or only an equitable, 
estate, under the language of a particular deed or other instrument; 
and this question most commonly arises on wills. 
. A few observations on this point may be useful : ' 

1st, No one, except by committing a disseisin, can transfer the 
legal estate, unless it be vested in him, or unless he have a power 
or authority over the estate ; and he cannot have such power unless 
k be under a conveyance or devise to uses; nor such authority, 
unless it be gvren to him by will, or act of parliament, 

AuthorUus were known to the common law ; but powers, as- dis- 
tinguished from authorities, owe their introduction to the doctrine of 
uses. In short, these powers are a modification of the use. 

*Some powers are coupled with an interest; some are ['M'247] 
mere naked authorities. But even when they are naked 
authorities they are more properly denominated powers than au-> 
therities. 

To begin with authorities. 

« 

On TUles under MtharUies. 

An authority to «d to seU, given by irill, will enable «d to confer a' 
title to the legal estate, and as the exercise of this authority passes a 
common-law seisin, an use may be declared of such seisin. Such 
use will be executed by the statute for transferring uses into pos- 
session (t). 

Thus, if •/?, having an authority to sell or mortgage, bargain and 
sell to B and his heirs, to the use of C and his heirs, B will have the 
legal seisin by the rules of the common law, and this seisin will be 
drawn out of him by the operation of the statute of uses, and vested 
in C and his heirs. For this use in favour of C is not open to the 
objection of being an use on an use, or an use in the second degree. 
It is an use declared of a common-law seisin. 

The like observation is applicable to bargains and sales by com- 
missioners of bankrupt, and under the land-tax acts, and other acts 
conferring authorities, &c. &c. But if such a bargain and 
sale be made to and to the use of B and *his heirs, by one [*248] 
entire clause, or to B and his heirs, to the use of B and his ^ 
heirs, by several clauses, with a further limitation to the use of C and 
his heirs, then the use declared in favour of C will be a mere trust or 
eqintable estate, ance the use declared in favour of jB renders any 
further declaration of use repugnant. An alternate or shifting use 
is not exposed to this objection. 

(t> S7 H. vm. 0. 10. 
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Of Pmets. 

Br the exercUef of 8 p(>wef an use passes, and tUs use willlw 
executed by the statute ; and therefore if «tf, having a power to ap^ 
point to uses, appoints to B iind his heirs, to the use of C and ba 
heirs, B is the ctstm qinB use ; and this use will be exeeuted into 
estate by the statute, add, as a oonseqoenee, the use declared in 
fhvour of C will confer a title merely equitable. 

But appointments admit of shifting uses, and sueh sldftifig uni 
may become estatestinder the statute. Thus an a p point m ent may 
be by «/f, to the use of 0, and his heirs ; and If B shall die under the 
age of twenty-one years then to C and his heirs. 

tn the former case the secondary use is merely equitable, not exe- 
cuted by the statute ; because it is to arise from the sei^n of B^ 
and B is merely a cBBtm que use, so that the use to O is au use on 
an use. 

But, in the latter case, the use in faifour of C te limited 
[*t49] by way of substitution for the use •to B, und is to arise 
from the seisin of the person to whom the original coni 
yeyance was made, and under which the power exists; conse- 
quently it is free from the objection of being an use on an use, or 
an use in the second degree, to arise on the estate of the former 
eestm que use. 

This comprehenshre head of the law should be pursued in Mr. 
Sugdm^B Treatise on Powers. 

Of PmoM hmtng JluA»rUy. 

As tiuthoriti^ are mere powers, without any interest^ they are 
construed strictly, while powers cbnferrhig an interest rtceiye < 
liberal construction. 

Powers are admissible only in wills and assurances wfaieb owb 
their effect to the statute of uses. Trusts by way of power are 
common to such assurances, and to conveyances in trust, and to 
acts of parliament. As authorities must be obserred strictiy, the^ 
must be executed according to the language, or at lea^t the tHie 
oonstruction, of the terms of the authority. Naked autboritieB 
cannot, without a special power for the purpose, be re^^leased or cxm 
tinguished by the person to whom they are given. They may, bow-^ 
ever, be re-leased by the j^ersbn in whose favour they are to be ex-* 
ercised : fin* exa^nple*; if .4 have an authority to make an appomt- 
ment in flivour of By a re-lease may be made hf Boffibt rigbt to 
take under the power. The re-lease should be to die owner 
[*t80i of the land, •and not to Jl. When an authority is grrsn to 
two or more, jointly, all must concur in the exercise of flie 
authority, except the case fall within the provisions of the stat. of 
Hen. VIII. or the power is eipressly delegated to the survivors and 
survivor, Ac. 
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By the statute of 21 Hen. Till. c. 4^ after recitiDg, that << divers 
sundry persons, before this time, having other persons seised to their 
use of and in lands and other hereditaments to and for the declara- 
tion of their wills, have by their last wills and testaments willed and 
declared such their said lands, tenements, or other hereditaments, to 
be sold by ihdt extcuUiTs^ as well to and for the payment of their 
debts, performance of their legacies, necessary and convenient find, 
ing of their wives, virtuous bringing up and advancement of their 
oUklren to marriage, as also for other charitable deeds to be done 
and executed by their executors, for the health of their souls ; and 
iiotwilhstanding such trust and confidence so by them put in their 
said executors, it hath oftentimes been seen, where such last wills 
and testaments of such lands, tenements, and other hereditaments 
have been declared, and in the same divers executors named and 
nsade, that after the decease of such testators, same of the executors, 
wilUng to accomplish the trust and confidence that they were put in 
bv the said testator, have accepted and taken upon them the 
charge of the said testament, and have been ready to ^fulfil [*S51] 
and perform all things contuned in the same, and the resi- 
due of the same executors, uncharitably, contrary to the trust that 
they were put in, have refiised to intermeddle in any wise with the 
execution of the said will and testament, or with the sale of such 
lands so willed to be sold by the testator. And forasmuch as a bar.* 
gain and sale of such lands, tenements, or other hereditaments so 
wBied by any person to be sold by his executors, afbir his decease, 
after the opinion of divers persons, can in no wise be good or efiec** 
tual in the law, unless the same bargain and sale be made by the 
whole number of the executors named to and for the same, by reason 
whereof, as well the debts of such testators have rested unpaid and 
unsatiflfied, to the great danger and peril of the souls of such testa- 
tors, and to the great hindrance, and many times to the utter un- 
doing of their ereiditors, as also the legacies and bequests made by 
the testator to his wife, children, and for other charitable deeds to 
he done for the wealth of the soul of the same testator that made 
the same testament, have been also unperformed, as well to the ex- 
treme misery of the wife and children of the said testator, and also 
to the neglect of performance of other charitable deeds for the 
wealth of die soul of the said testator, to the displeasure of Almighty 
God: For remedy thereof, it is enacted, that where part of the 
executors named in any such testament of any such person 
8b making or declaring any such *wil), of any lands, tene« [*25S] 
ments, or other hereditaments to be sold by his executors, 
after the death of any such teetator, do refuse to take upon him or 
then the administration and charge of the same testament and last 
will, wherein they be so i\amed to be executors, and the residue of 
the same executors do accept and take upon them the care and 
chaiige of the same testament and last will, then all bargains and 
sales of such lands, tenements, or other hereditaments so willed to 
be sold by the executors of any such testator, as well heretofore 

Vol. IL— S 
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made as hereafter to be made by him or them only of the said ex- 
eeutors that so doth accept, or that heretofore hath accepted and 
taken upon him or them any such care or charge of administnttion 
of any such will or testament, shall be as good and as effectual in 
the law as if all the residue of the same executors named in the said 
testament^ so refusing the administration of the same testament, bad 
joined with him or Ihem in the making of the bargain and sale of 
such lands, tenements or hereditaments so willed to be sold by the 
executors of any such testator, which heretofore hath made or de- 
clared, or that hereafter shall make or declare, any such wHI of any 
such lands, tenements or hereditaments, after his decease to be sold 
by his executors." 

With a proviso, that this act should <* not extend to give power 
or authority to an executor or executors, at any time there- 
after, to bargmn, or put to sale any lands, tenements or 
[*S5S] *hereditaments by virtue and authority of any will or testa* 
ment theretofore made, otherwise than they might do by 
the course of the common law sibre the making of this act** 

And this statute has been construed to extend as well to lands 
which are actually devised to two or more executors as to lands 
over which there is merely an authority (k). Some genderoen 
confine this act to executors being trustees of the will ; while other 
gentlemen consider all trustees of a will for the sale of real estate 
as executors within the scope of this act. 

. But it is right to have a disclaimer from the trustee who refuses 
to act, as afibrding direct and certain evidence of his refusal. A 
deed of disclaimer is preferable to a re-lease or conveyance ; for a 
conveyance, and perhaps even a release, unless very specially 
penned, is evidence of a previous acceptance of the trust (I). 
• When an authority is given m terms to several, and the survivors 
and survivor, and to the heu«, or to the executors, &c. of the sur* 
vivor, it may be exercised by any of the persons when they answer 
the descriptive terms of the power. 
But if an authority be given to three persons nomttiattiii, as to 
•S Bf and C D, &c. it must be exercised by aH of them, 
[*254] except in the *case of a will, and the refusal of one or 
more of the trustees to act. Bo that after the death of one 
of those persons the authority will be at an end. But under trusts 
annexed to an estate the surviving trustee may sell. 

So when an authority is given to executors, eo nomtne, it seems 
the better opinion, that the executors for the time being, and even 
the executors of the surviving executor, may exercise this autho- 
rity (m) ; and unless the contrary be declared, these authmties 
are merely personal; and m consequence of the rule deUgaius non 
potest delegare^ these authorities cannot be exercised by means of a 
deed executed by attorney (n). 



ik) 1 iBit lis • : Bmufant t. GreenfUld, Cro. Eliz. 80, 
/) Crewe y. Dieken, 4 Vet. 97. (m) Coke Litt. IlS«i and Bote (S). 

fi) Cmbes €«• 9 Bep. ; Sawkini r. Kfrnp, S fiw^ iHK 
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Such authorities occur, for the most part, in wills, by wUch 
power b given to executors to sell, or to mortgage ; and, in parti- 
cular, to sell copyhold lands for the purpose of giving a title to the 
bargainee, immediately under the testator himself, without any ne- 
cessity for the admission of his executors. 

Authorities also arise from acts of pariiament, as under the bank* 
rapt laws, and for the redemption of the land-tax, and under con- 
veyances to uses, as powers to appoint in favour of children, 
powers to trustees to sell and exchange, to make partition, and the 
like powers. 

For though these authorities are generally ^called [*255] 
powers, and they are powers in their mode, yet they are 
more properly considered as authorities. 

The person to whom they are delegated is merely a trustee, and 
hence naked authorities ; as authorities to appoint in favour of 
children are construed strictly. 

Naked authorities should be exercised purely and gratuitously 
for the benefit of the object of the power, %nd not for the bene& 
of the person by whom the power is to be exercised. 

Any fraud in the exercise of the power will vitiate the appoint- 
ment, at least in equity; and in many cases the appointment 
may be void, even at law (o), for fraud in the exercise 'of the 
power. 

Also, if the power be to appoint in favour of children, or all the 
children, an appointment so made as to exclude some or one of the 
children will be void. 

But such a power authorizes appointments at different times, 
and an appointment may be good if it appoint part of the subject, 
and leave a share not merely illusory unappointed. Such appoint- 
ments as are originally good will not be affected by any subsequent 
contravention of the power. That appointment alone which is 
inconsistent with and first contravenes the power, will be 
void (p). 

^Powers, however, may be so expressed as to give a right '[*S56] 
of seUcHon; and under such powers an appointment, 
made bond fide^ may be to some or one of the children, or other 
objects, in exclusion of the other or others of them. 

Of this description are those powers which enable the party to 
appoint to any one or more of the children, &c. &c. or are in fa- 
vour of such children, &c. as the donee of the power shall ap- 
point 

Authorities in wills differ from authorities in conveyances to uses 
in one material circumstance. 

Under authorities of the- former description, a common-law 
seisin, and under authorities of the latter description, an use to be 
executed by the statute, will be given. 

Hence dbe distinction, that in the former case uses may be de- 

<c) JDoe and Martin, 4 Term Rep. 5». (p) IhrreH r. Jloutlidgt, 2 Tei. j«. 857. 
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clured of the aeiflin of the fti^inlee or bugttiiee» and be ene«led 
by thestatateof uses, and in the latter case an we declared <tf the 
estate of the appouitee will be an use od an iiie» and for that 
reason a mere trust or equitable interest, not exseated by the 
statute. 

In considering the actual state of titles, this distinction abonid 

be constantly kept in mind ; and as often as in die exercise of a 

power to appoint to uses, an appointment is made to A and his 

heirs, to the use of B tflsA his heirs, the legal estate moat 

[^257] be considered as vested in *Ai subject to a trust or equ* 

table interest in favour of B. 

These observations, however, suppose the l^al estate U} have 
been conveyed to supply a seisin to the uses, and that the power k 
a power, by way of use, over the legal estate. 

For if the person by whom the settlement was made haa only an 
equitable interest, all the uses and trusts declared by that aettle- 
ment, whatever may be its languid, will be merely the modifica- 
tions of the equitable osrnership ; and then equity regards the sub* 
stance, and not the form, of the conveyance ; and the estate will, 
in equity, be in the person for whom the beneficial ownership is 
mtended ; and tbe person in whose favour the use, in the second 
degree, is declared, will be considered as the beneficial owner. 

Persons who have merely authorities do not, in strictness, eoneey. 
They sell or appoint. .The title is derived immediately from the 
auth(«ity, and from tbe person by whom that authority w«a deie« 
gated ; so that under an authority to sell in a will, the vendee de* 
rives his title merely by the rules of the common law, and conse- 
quently an use may be declared of bis seisin. 

And till the authority is exercised, the seisin remaina undisturbed 

Thus, in the case of an authority to sell, given by a will, the seism 

remains in the person, if any, to whom the same ia devised i 

[*258] and K no devise is made of the seisin, ^tben in the hetr at 

law, tiU the authority be exercised (9). 

So under authorities given by the statute law, tbe seisin remains, 
of necessity, and to avoid abeyance, in the bankrupt or other 
former owner, till the authority shall be exercised. But when the 
authority is exercised, it will overreach and defeat all estates, 
chaif^es, and encumbrances, afiecting the seisin, and being subae- 
quent to the creation of the authority. 

Thus, if «9 have an authority to appoint among his children, tbe 
right of taking under the exercise of this authority is an interest hi 
the children, and may be released by them. The release diould be 
to the person whose ownership will be afiected by the exereiae of 
the authority ; and not to .^ as the donee of tbe power. 

This conclusion flows from the principle vman fuodqut dignbi 
potestf ^€. 

As no interest resides in the person to whom the auHiozity is 

ff) lliift. HSa. 
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gifeS) neither the doctrine of noodaiii^ oor of estoppel, will pre** 
olttde the exercise of the authority. 

A fij^offinent^ or a fine» with a deed of uses^ or any other initrti« 
ment purporting to be a deed of sale, may amount to a sale in ex- 
ercise of the authority ; but a feoffment, or fine, will not extinguish 
the authority, or bar the right of exercising the authority* 
Although it be the ^acknowledged operation of a fine to [*259] 
hind all rights, present or future, which are in the person 
by whom Uie fine is levied ; yet the case of a naked authority is not 
witlun the scope of the general rule; since the authority is an in- 
terest in the persons who are to be benefited by the exercise of the 
authority ; and not in the persons to whom the authority is given t 
and authorities to sell, &c. are not barred by the operation of non** 
claim on fines (r), because, till the exercise of the authority, there 
is not any person who can maintain a claim by virtue of the audio-* 
rity : but irom the moment the authority shaU be exercised, the 
person who shall be entitled to an estate hy means of the authority^ 
must assert the title within the period limited by the statute of non- 
claim on fines, or he will be barred by his nondaim. 

As a deed exercising an authority at the common law, ia properly 
considered as a sale, or as a bargain and sale, a deed of bargain 
and sale is the more usual form of exercising an authority of this 
description, and even copyhold lands are bargained and sold by 
deed, and such bargain and sale is presented at the lord's court, and 
the bargainee admitted : but an instrument, in any other form, as 
weU as an instrument in the form of a bargain and rale, will produce 
the same effect : for example ; a lease and re-lease, in exer- 
cise of an authority *over freehold land, will operate in [*260] 
the mode of a sale, or bargain and sale. 

These bargains and sales owe their effect to the rules of the 
common law. They are not within the statute of enrolments. 
That statute is applicable only to bargains and sales which have 
their effect under the statute, for transferring uses into possesion. 
Hence it follows, that bargains and sales under authorities do not 
require enrolment, except so far as enrolment is prescribed by 
the deed, will, or act of parliament, by which the authority was 
created. 

Bargains and sales under the land-tax acts, and under the statutes 
against bankrupts, require enrolment by the express provisions of 
these statutes ; and entails in bankrupts cannot be barred unless 
the bargain and sale be enrolled within six months. 

It is also to be remembered, that sales under authorities, in a 
conveyance to uses, receive the denombiation and have the eiiect 
of 0ppomtmmtSf and not of bargains and sales. Thus, if a man by 
his will give to another power to sell, and a sale is made to JB, B 
must be considered as a bargainee or vendee, and must plead the 
will, and the instrument of side as his title ; but when a conveyance i 

(r) 1 Intt 237 A ; 1 Bep. 174 ; Hruiw t. Shorrall, 1 Atk. 474. 
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is made to uses, wiih a power to aeD, and a sale is made hj mtm 

and in exercise of the power, the Yendee must be eonsi* 

[*261] dered as the appointee of *tbe use, and be most pkad his 

seisin as derived under the conreyance to uses, and th^ 

deed of sale, tmd the statute for transferring uses into possessioa. 

These obsenrations have been extended to a eonsiderable leQgtb» 
from a convieticm of the importance of forming accurate opinions 
on points which affect the legal title. 

It win be proper to take a collectiYe view of the law, as it is ap- 
plicable to the obfects of a power. 

The objects of a power are the persons who are to take under 
the exercise of the power. Where the power is to afqioint amooEg 
particular persons, or some of them, as in the instance of powers in. 
fiiTour oi A By and C I>, or in favour of a class of penons, as 
children, or of any or either of them ; the power of making the ap- 
pointDient is a mere authority; but the right of taking under the 
appointment is an interest, a benefit 

These consequences follow : 

The person to whom the power is given may exercise the power, 
but he cannot re^lease it, nor, according to the more prevailing 
opinion, (an opinion combated by Mr. Sugden^ who is supported 
by some gentlemen of great learning,) will it be extinguisbed by his 
fine, &C. 

But the person in whose favour the power is to be exercised 
may release the right of taking under the power. Thb may 
[*262] be accomplished *by making a feoffment (9), by levying a 
fine, or by a re-lease. 

But some powers are an interest in the person to whom they are 
given ; as powers to revoke and appoint new uses for a man's own 
benefit ; powers to jointure (<), to lease, to charge, or to raise 
money for his own benefit ; and all such powers may be re-leased 
or defeazanced, and consequently varied or modified (u). 

No title requires more care than one which depends on a power. 
All the circumstances of the power must be pursued, except in a 
{ew particular cases in which equit\ supplies a defect in the execu- 
tion of the power ; as in favour of a wife, children, or creditors, or 
purchasers for a valuable consideration. 

Most powers have circumstances, prescribing the persons by 
whom, the time at which, and the mode in which they are to be ex- 
ercised, the estate to be appointed, and the ceremonies which are to 
attend the exercise of the power ; and it is prudent to analyze the 
power, to divide it into parts, and to collect the different circum- 
stances required to its valid exercise ; and then to refer to the deed 
or will exercising the power, and see that all these circumstances 
have been observed. 

1st, As to the persons. 

($\ King Y. Melling.i Ventr. S14. (I) n>id. 

(u) Diggers owe, 1 Co. ITS ; and Xtng ?• MeUingf 1 Veatr. 314. 
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*In titles under authorities, particular care must be taken [*26S] 
that the authority was exerciseable by those persons under 
whose appointment the title is derived. 

An authority to Jl^ B^ and C, cannot be exercised by two of 
them, except the case fall within the statute of 21 Hen. VIII. ; nor 
then unless there be a disagreement or disclaimer by the other 
trustee. 

An authority to be exercised, with the consent of A^ cannot be 
exercised mthaut such consent ; nor after it is become impossible by 
the death oiJi that such consent should be given (a;). 

An authority to the survivor of several persons cannot be exercised 
until the survivor shall be ascertained ; and therefore an attempt by 
both the persons to exercise the power will be nugatory, since the 
survivor is not ascei:tained (y). 

But an authority to executors, eo wmmt^ or to sons in law, to 
nomine^ may be exercised by the dassy after the death of some of 
them, and while the words of the power can be satisfied (z). This 
subject affords a large bead of investigation, with many and nice 
distinctions. 

When no person is named by whom an authority contained in a 
will shall be exercised, ^then there is a difficulty in ascer- 
taining firom whom the legal estate shaU be taken. [*264] 
' When the sale is to be for purposes connected with the 
office of executors, then the authority is, by construction of law, to 
be exercised by the executors (a). 

This point is universally conceded. In other cases, it b doubtful 
whether the executors shall sell as having an authority ; or the heir 
shall sell and convey as bound by a trast (6). 

According to a case in 2 Leon. 22, the executors shall sell ; 
while according to PUt v. Pelfiam (c), the heir is a trustee to sell. 

The authorities are collected in Pm/feU on Devises (cH. 

Although executors renounce the probate of the will as to per- 
sonal estate, they are not, by such renunciation, disqualified to ex- 
ecute an authority of sale, &c. over real estate (e). 

So a power given to a person, to be exercised whQe under cover- 
ture, or while sole, cannot be exercised by the person to whom it is 
given when that person is differently circumstanced. 

Bo a power given to a person, to be exercised when in possessUmy 
or when in receipt of the rents^ &o. cannot be exercised till be is 
in possession, or in receipt of the rents. 

' *In equity, however, a person may contract to exercise [*265] 
a power before the power is in esse; and the moment the 
power shall vest, or be exerciseable, the contract will in equity be 

ix) Drer, S19 ; Mmuell ▼. Maiutll^ WilmoOs Rep. S6. 
bn) Dot T. TVhnAwwom, Manle & Selwyn, 166. 
fz) Townnnd r, fVale, Cro. £liz. £84 ; Jenk. Cent 44. 
(a 1 Andenon, 146 : Keilw. 46. 

lb) Pitti. Pelham, 1 Ut. 604; Yatet r. Oompfoii, 9 P. W. 906; BlaMi j. WiUk, 
IAtk.4S0. 
(c) 1 Ler. a04; 1 Ck Cio. 179; FotW ?• Cbiiip^m, t P. W. 908. 
W fH^fl9Z, (<) sr.W.SOS; Kaihr.44b. 
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deemed tTilidcxereiK of flie power (/); tad « powemel eicer* 
dsed in equity wiD be binding on the party and Us bran, die ianie 
in tail, and also on all persons in reveraion or raaaindBr {g). The 
Bke oliserf a&m applies to contracts by persons baling « power of 
leanng(&). ' 

To nost powers of this kind there is added as « qnaBficatjony 
when he shall be in possession or in receipt of the rents by Tirtiie of 
die linutations hereinbefore contained* 

And a question arises, whether the ri^ to exereiae Ais power 
can be accelerated by the surrender or other determinatbn of Ais 
prior estate. It is dear, that a mere asagnment of a prior Ufe-eaCate 
wfll not quaHfy the as^nee, as baring such estate, to exercise the 
power ; for he is not seised by rirtue of the fimitations in the deed 
creating the power in the sense in which the phrase was nsed« 

2dly, When a power is to be exercised at a gmm (iaie, as dter 
die death of «fi, it cannot be exercised at law during the Ufe^^ime 

of^. I 

[*S66] But an exercise of the power, by a contract *iB equity* 
in the life-time of .4, will be binding only from the deadi of 
«tf ; and in the erent only, that the donee of the power shaB 
at the death of Jl. 

In like manner, a power given to be exercifed on any other 
erent, cannot be exercised with zlkct tin that event is arrired. 

S<Hy, When a power prtecribes the mode in wUch il ahdl bo 
exercised, that mode most be obserred. 

A power to ap^int by deed cannot be exercised by will ; nor 
can a power to appomt by will he exercised by deed. But a power 
to appoint by deed or instrumetU im vfrUmgi or by deed <tr writjagv 
may be exercised as well by a will as by a deed (t^. 

And in favour of the objects who are pecufiarly under the pre-- 
tection of courts of equity, sts. purchasers, creditors, wires and 
children, a court of equity will supply a defeet of eiroumstances in 
the execution at a power. 

In other words, when there is a declared intention of exercising 
the power, a court of equity will gire eftct to that intention, not- 
withstanding the omission of some circumstances. But when no 
step has been taken towards the execution of a power, a court of 
equity cannot, in the absence of all intention to exercise the power, 

conskler the power as exercised. 
[*S67] *AII that a court of equity can do is to supply a defect 
in the execution of the power. It cannot of its own a^o- 
rity execfUe the power. 

The court of equity may therefore reliere when there is a defee* 
tive Mempt to execute a power ; but cannot relieve when the donee 
of the power is pasHve^ so that there is a noQ«^xecutioii of the 
power. ^oH'txecutian of a power is where nothing is done. De- 

(/) Coventry ▼. Cooentru, Str. lUp. 696 : TbUei t. ToUH^t P. W. 489. 

(g) CoomUry r. Cwwntrv, Str. Kep. M. (A) aolKMlM U h6bvf^ Rl^ »^^l. 

(7) ^idfrett r, £ff , Ho^. Jtt ; Aia«s<y T. />fir2tfis^(m, Cowp. S09. 
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leoliye execution is whete there has been an intention to execute, 
and that intention sufficiently declared ; but the act declaring the 
intention is not an execution in the form prescribed (k). 

So if a poirer require that a deed shall be signed, signature is 
essential to the yalid exercise of the power, though not requisite by 
^e general rules of law. 

Also, when a power is required to be by deed ** ngn$d^ sealed, 
and delivered, and aHiuUd^^ or to be by deed under band and seal» 
and attested then, as already shown (i) ; the appointment under the 
power will not be valid unless the fact of signature, as well as of 
eealingdnd delivery, shall be attested (m). 

But when a deed is required to be under hand and seal, or 
signed, sealed, and delivered, but the power does not require that 
tiM deed, or the facts of signing, &c, should be attested, 
then the appomtment will be good, if it appear «to be [*S68] 
signed, sealed, and delivered, although the attestation be 
dlent respecting the mode of execution. 

In one instance, attestation is essential to the valid exercise of the 
power ; and no proof of the mode of execution can be deemed a 
aobstitttte for the want of attestation ; but in the other instance no 
attestation is requisite ; and it will be sufficient to prove the facts of 
eigning) sealing, and delivering by the witnesses. 

This is all the chancellor meant to say in JIfQueen v. FaTqvhair{n^f 
although from the language of the report it would seem that this 
otmervation was applied to an instrument made under a power 
which required attestation. This explanation, was given by the 
chancellor on the argument of Wright v. Wakefotd (o). 

60 if a deed be required to be enroUedy this ceremony must be ob* 
served ; and such enrolment must be made in the life-time of the 
party (p) ; unless a time be limited within which the enrolment is to 
(ake place ; and in that case the enrolment must be within the 
limited period. 

80 if A deed or will be required to be attested by a given 
number of witnesses, it must be attested by that number of wit- 
lleisee; and if it be prescribed that they should be of a 
given *rank, as peers, or not of a given description, as [*269] 
menial servants, this qualification must be observed. 

And it frequently occurs that though the title be objectionable^ 
as for as it depends on the power, it Is good under the ownership. 
For example : lands are conveyed to such uses as ^S shall appoint 
by deed, «;c. ; and in de&ult of appointment, either immediately 
or ultimately, to •A in fee, and ^ appoints, and also conveys ; the 
title, though objectionable under bis appointment, may be good 
under the ownership. 

4thly, In the exercise of a power created hi favour of particular 

Ik) Shannon t. BraditrteL 1 SdiodM & Lefror, 63. (0 1 V6L S79. 

(m) fVrighi r, flTohtford^ 17 Vet. 464. (n) 11 Vai. 467. 

(o) 17 Vet. 4M. (pV .2>i0r«e'« cue, I Hep. l73 ; Htflo^ttlf t. ^<Mp, S Bttt, 410. 
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penoDs, 88 cUldTcn, or A By C D, ud ^ like, the power mmC 
be exerciaed in &YOiir of persons of tbat description* 

A power to appoint to B wiO not aaihorize an appointment to A^ 
and a power to appoint in favour of children^ wiU not warrant an 
appointment to grand»cliildren. 

But a power to appoint in iaTour of the issue of A wiD warrant 
an appointment to any of his descendants, provided the won! israe 
be used in this collective and comprehensive sense. 

It is a deduction from these observations, that a power to appoinJL 
in favour of children will not authorize an appointment to a cUId 
for life, with remainder to his first and other sons or childreiv But 
in wiDs, under the doctrine of ey pret, such an appointment 
[*270] will, as to freehold *lands, and for the purpose of givii^ 
effect to the general intention, be construed to give to the 
child who is the object of the power, an estate-tail corresponding 
with the gift to the donee and his descendants (9). 

But the doctrine of cy pret is not admitted in limitations of lease- 
bold or personal estate (r), or gifts of the fee-simple. 

It was also considered as settled, that' a power to appoint to A 
woidd not, except the language of the power was special, autiiorize 
an appointment to B in trust for A («). 

The late decisions however U) have unsettled this point Bat 
these cases, properly understooa, cannot be carried fiuther than to 
admi{ that there is a good execution of the power m equity. It is 
impossible, it is apprehended, to support these cases as authoiities 
for a valid exercise of the power at law. 

So a power to appoint the land wiQ not at law authorize an ap- 
pointment of a charge. But in some cates equity will support the 
charge in favour of a wife, children or creditors. 

Sometimes a power is to appoint among M amd epery Ike 

children, or among severtJ persons, naming them ; or unto 

[*271] and among such ^children begotten between us, and in 

such proportion as the wife shall appoint («) ; and in these 

eases an exclusive appointment to one will be void (x). 

However, an appointment of part to one, leaving a share not 
illusory, to go as in default of appointment, will be supported (y). 

So if an appointment be of part to one, and then another appcnni- 
ment which is ricious, from the circumstance that it appoints the 
whole to one in exclusion of the others, in whose favour no appoint- 
ment has been made ; the defect in the second appointment will not 
vitiate the former appointment But the residue only which is de- 

(q) BumUmanew.aimbenttmi, P.W.8S8: Bobinton r. SardeaHle. STlKnEtp. 
Uii PiUr. JaekaoHj 2 Bio. C. C. 61. 
V) aamervau ▼. LiMrid^e, S Tenn Rap. tlS. <«) TkwaUet t. Dge. t Ttnu SO. 

Lang ▼. Umg, 6 Vet. 446 : JremoorOM t. Safe, 4 V«f. 799. 

II) Alamnder t. AUxandtr^ t Vea. mb. 640. Ou. Uui anthoritT. 

x) itfa/<MT.Jr«^Mcsf,tVea. J1ID.68S; J>f (kMmoii y. ^fuirno, 1 Yefl. MB. 57 ; Mw- 
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jfeetively appdinted w^l go, as it would have done in default of ap- 
pointment (;;). 

And by express words, a right of selection may be given ; so that 
an appointment may be to any one or more of the objects, in ex- 
clusion of the other persons ; and it is frequently a question of con«- 
8truction, whether the power confer a right of selection. 

It has been decided, that a power to appoint to such of my 
children as my wife shall think fit (u) ; or to one or more of my 
children as my wife shall think fit (6) ; or to or among 
*8uch of my relations, in such parts, &;c. as, &c. (c), will [*272] 
confer this right of selection. 

5thly, When the power specifies the estate to be appointed ; as, 
for life, or in tail ; for ninety-nine years, &c. that estate and no 
other can, at law, be effectually appointed ; but iif some cases equity 
will support the appointment as far as it is within the scope of the 
power, and reject the excess, provided a line can be drawn between 
the limits of the power and its excess. This may be done in ap- 
pointment for years, but not in appointments for lives, &c. 

A power in terms, or in sound construction, tq appoint in fee 
will not authorize an appointment in tail, nor the converse (cc).-— 
And yet a custom iq g^ant copyhold lands in fee, and non alUer, 
will warrant a grant of an estate-tail under the maxim, omne majus 
in se habet mnus (d). « 

A power to appoint for life will not authorize an appointment of 
the inheritance, nor an estate for years determinable on lives (e). 

Nor will a power to appoint for years determinable on lives war- 
rant an appointment for lives ; one interest being of ^ chattel, and 
the other interest being of a freehold, quality. But a power to 
appoint for twenty-one years will authorize an appointment for 
twenty years ; and when the power is to appoint for any 
term, &c. *not exceeding, &c. then care is to be taken [*273] 
that the estate should not, in its duration, transgress the 
limits of the power. 

6thly, Whatever other circumstances are required to the valid 
exercise of the power, as the reservation of rent, a condition, and 
the like, must be observed (/j. A lease was made of land, of 
which the lessor was seised in fee, and of other lands of which he 
was seised for life, with a power of leasing at the best rent. The 
lease was at one entire rent, and therefore was not valid according 
to the power ; but it was held, that the lease was good after the 
death of the lessor for the lands in fee, though not for other lands, 
for the rent may be apportioned. 

In short, the appointment must be consistent with the intention 
of die author of the power. 

\ iz) Romtiedge t. Dorrell, S Ves. wn. S67. 

Sa) Utft T. SaUin^Ume^ 1 Mod. ISO. (b) TkowutM t. Thomat, t Yen. 61S. 

e) Spring r. BUn^ 1 Term Rep. 496, note. (ec) Set Qoeliilcatioiu. Bmg, 395. 
4) % Lord BMffm. MS. (<) Sw. on Powcn, SSS, 

{/) Dot OB tfeie demiie of Vawghin wgnaiX Mepler, ft Miuile & Selw. 276. 
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So a general power to Ji^io appoint to sach nses as he tUnksfit, 
will enable him to make an appoiirtment to sneh uses as B shall ap« 
point ; not so of a power of nomination, which is a mere aothorily* 
Under a power of nomination, a person who has a power to appoint 
cannot, without an express aathoritj, delq^ate the power to aiicumr. 

It was formerly supposed that he could not reserve to himsdf a 
power of revocation and new appointment It is now agreed that 
be may reserre such power (g). The effect of a reYocation wiil 
be to revire the original power, so that it may be exercised again 
and again ; but it sl^uld seem that every solisequent appointment 
must be an appointment by virtue of the original power, mA there- 
fore must have all the circumstances required by that power* 

So a person who has a mere authority cannot appoint to any per- 
son except those who are within the scope of tte power ; and by 
the rule of perpetuities he is restrained from appointing to any person 
except those who might have taken under the will or settlement 
by which the power was created, in like manner as if 
[*275] *the limitations had been introduced into that settlement 

At one period it was doubted whether such power would 
warrant the appointment of an estate far life to a person unborn. It 
is now settled, as already shown (h) » that it will. But with the restric- 
tion, that all limitations over will be too remote and void unless they 
are warranted by the language of the power ; and also unless they 
would have been good under the circumstances in which they are 
made» if they had been inserted in the will or settlement contmning 
the power. A power to lease for lives does not authorize the nomi- 
nation of lives not in esse {hh) . 

The true test, therefore, of the validity of any estate or intoest 
made by way of appointment under a power of this sort, is to lead 
the appointed interest as if inserted in the settlement itself; and 
ooniiaer whether it would have been good if it had been introduced 
into that settlement ; and also, whether it be in other respects war- 
ranted by the power of appointment ; for if it be objectionable on 

if) U$h ▼. Bend, Pvm. Cha. 474. (h) p. ]68. 

\hh) Ra^m. f6S } ih»« t. Makmbi, 7 Tem. Rep. 71S. 
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of iheee groands, tbe title, aa far as it depends m tbe ap« 
pcHiitment, will be defective. 

Another rule applicable to these powers, and derived from tiie 
learning of autborities» is JMegatm non potM delegm^ ; in other 
words, a person who has a mere authority to appoint 
^cannot confer on another person the power of exercising [*t76] 
that authority, either in his own name, or even as the at* 
tomey or substitute of the person to whom the power was given (t). 

But the rule must be understood with the qualification that no 
power to delegate tbe authority is given. For as an authority may 
be delegated under an express power for that purpose, so may a 
power which partakes of the nature of an authority ; and therefore 
it is agreed, that a power to .d, or to his assigns, to lease for twenty- 
one years, may be exercised by the assignee (k), 

go, beyond all doubt, a power to be exercised by td in person, or 
by attorney, may, in consequence of tbe express delegation, be ex- 
ercised through the medium of the attorney, although this could not 
have been done under tbe general rules of law, without an express 
stipulation for the purpose. 

It remains to be observed that powers are either of revocation or 
new appointment 

Every power to appoint does in ^ect include in itself a power to 
revoke. But a power to revoke will not authprixe a new appoint'* 
ment; and therefore if «d convey to uses, with a power to revoke 
these uses, and he exercise that power, he cannot raise any further 
uses by way of appointment. The effect of the revocation 
will *be to revest the seisin in himself discharged of [*277] 
the uses. 

To raise further uses there must be a new conveyance (i). 

But on the contrary, when a man has a power of appointment^ 
and be exercises that power with the addition of a power of revoca- 
tion, this power is annexed to the uses introduced into the appoint- 
ment; and by revoking tbe uses contained in the deed of appoint- 
ment, there will be a revival of the ordinal uses, and among mem of 
the power of appointment. 

It is obvious then that there is a material difference, on the one 
band, between a conveyance to uses, with a power to revoke these 
uses; and, on the other band, a deed of appointment, with a power 
of revocation, when such appointment and revocation are in exer«* 
cise of a power contained in a deed of uses. 

As a general summary, it may be observed, that titles depending 
on powers and authorities require attention in these several par- 
ticulars : 

It is to be seen, 

1st, That there was a power or authority duly created : 

9diy, That tbe power has been exercised by the persons to whom 
the power or authority was given : 

(t) Comfr«>« eate, 9 Rep. ; Haiwkin§ t. Kemp, S East, 410. 

ik) Hfne r. WhUfield,! Vent. SSS^ 839. (0 ffeU r. B(md, Prtc, in Chanoerj, 474. 
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Sdlj) That the power has been exercised in favour of persons ca- 
pable of taking under the power : 
[*S78] *4thly, That the appointment is of a subject within the 
compass and extent of the power ; and in some instances it 
must be seen that there are not more, and in other instances that 
there are not fewer, paroeb than are compatible with a due exercise 
of the power: 

5thly, That the appointment is for such estates, &c. as were an- 
fhorized or warranted by the power : 

6th1y, That all the conditions, ceremonies of signing, sealing, de- 
livery, attestation, enrolment, &c. required by the power, have been 
observed. 

And when a deed, will, or other instrument, cannot operate as a 
valid exercise of the power, it will be for conside>ation, whether the 
title can be supported under the ownership, which existed inde- 
pendently of the power of the intended appointers. 

And as equity will, under circumstances, supply the defects in the 
execution of a power in favour of purchasers, wives, children, and 
creditors, there may be a good title in equity under the powerand 
die intended appointment ; and the defect in the legal title will be 
supplied by that court. 

These observations merely detail the principal distinctions to be 

regarded in considering titles depending on the exercise of powers. 

Whoever determines to talce that comprehensive view of the subject 

. which its importance merits, should investigate the law 

[*879] through the ^medium of Mr. Sugden*8 book on Powers. 

and the collection of cases, &c. by Mr. PoweU, 

The annotations of Mr. Butler on Coke on Littleton, and his 
Practical Observations,^ contain an useful summary and general 
view of this subject ; ^ subject which, with reference to modem 
practice, demands more attention than any other head of the law. 

As titles are either rightful or Wrongful, it will be proper to con- 
sider the nature of seisin and disseisin ; conveyances which are r^ht- 
ful, and conveyances which are wrongful ; and the relative ntuatiou 
of disseisor and disseisee ; and the effect of the statute of limitations, 
and non-claim on fines, on titles which are wrongful. 

As the title to the legal estate may be changed by disseian, it 
will be in course to take a view of the general rules applicable to 
the law. 

Of Seirin and Disseisin. 

The doctrine of seisin and disseisin, though occurring every day 
in practice, and though involving the most important learaing of 
titles, is rarely studied with the attention it deserves ; and it is lament- 
able to see how the law is sometimes applied in practice to snb- 

* A MS. of mtt utility, to ivfaich the prewBt writer wts, eariy ia life, indited form 
Isijge portioii of mformatioB. 
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I 

jects which intolve this learning; taking modern notions *of [^280] 
convenience, and not principle, as the guide. The judg- 
ment in Taylor v. Horde (m), has confounded the principles of law, 
and produced a system ot error. 

AU the difficulties of the law, all the niceties of title, all the higher 
branches of knowedge on the rules of property, are involved under 
this learning. 

A schoolmaster, every village lawyer, may be excused for igno- 
rance on subjects which never come under his notice, or cross his 
imagination ; but it is truly lamentable to hear lawyers treat subjects 
of this importance as if they were unintelligible, or as if they were 
devoid of principle, or as if diey were no longer of utility, or subser- 
vient to the purposes of justice. 

Without recurriiq^ to the doctrine of disseisin how b it possible 
to apply the learning of titles as between man and manl or the 
operation of the statutes of nonclaim on fines ; the bar by the statute 
of limitations; the learning of -descents which toll entries; the 
change of the remedy from ejectment into a real action ; or to un- 
derstand the cases which render it necessary to consider a deed to 
be operative as a re-lease, and not as a conveyance: or as a deed 
which does, or as a deed which does not, admit of a declaration 
of uses ? 

With the fullest conviction of the importance of the sub- 

{*ect, it will be worth while to bestow *some time on this [*281] 
)ranchof the law, and to consider, 

1st, What constitutes a seisin ; and what are the consequences of 
a seisin. 

2dly, The different species of disseisin, and the consequences 
which are induced by disseisin ; and under this head the difference 
between dispossession and disseisin will be considered : 

Sdly, The relative characters and situations of the disseisor and 
disseisee: 

4thly, The means by which an estate which was wrongful may 
become rightful ; or which was defeasible, may become indefeasible 
in point of title. 

1st, What constitutes a seisin ; and what are the consequences of 
seisin. 

Seisin may be defined to be the feudal investiture, in other words, 
the completion of that investiture by which the tenant is admitted 
into the tenancy. 

It is the consummation of an act, as descent ; or of a conveyance. 

When rightful, it induces that relation which establishes the con- 
nection between lord and tenant. The ownership, whether rightful 
•r wrongful, is clothed with those requisites by which a man becomes 
actually seised, either in fact or in law ; in other words, by which he 
obtains an estate, as distinguished from a contingent or executory 

(m) 1 Bnir. SO. 
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[^^SSS] interest on the one htnd, *and from a right or title <rf 
tion, or of entry on the other hand* 

According to Lord Coke (n), neisin signifies, in the oommon lair, 
possession. 

This observation was applied to a seisin in demesne. Soch seisin 
is of the freehold ; but there may be a seisin in law of a re versmi or 
remainder (o). 

Mr. fVatldM maintains, with great energy, that seisin is properly 
and strictly confined to the possession of the freehold. 

Seisin is correctly investiture, or an estate in the land^ aooordbig 
to the feudal relation. 

Thus we have the phrases, * seised in possession,* * vested id pos* 
session,' ^ seised in reversion or remainder,' * vested in retersios or 
remainder.' 

At all events, these are the phrases which practice has adoplsd to 
designate the qualities of difierent Interests. 

A man who has a seisin necessarily has an estate in fomeaAo^ 
in reversion, or remainder. He has an interest which is traow* 
fbrable under the rules of the oommon kiw, in the modes prescribed 
by those rules. 

As often as his estate confers a right to the possession he may 
transfer his estate by livery of seisin ; in other words, bj feoWment ; 
by a fine which pre-supposes a feoffment ; by a fine or 
t*S8S] common recovery, operating as a grant*, or by a^leaae 
and re-lease, which are said to countervail a ftofineat ; 
that is, for all the purposes of conveyance, though not for collateral 
purposes, to produce the effect of a feoffment* 

In point of fact, and in construction of law, the lease and re- 
lease, though parts of the same assurance, are distinot acts ; beiiig 
in the first place a lease for years ; and secondly, a grant or re» 
tease in enlai^ement of that estate. 

When the owner has merely an estate in reversion or remundtf, 
he may transfer that estate by grant to a stranger, or by a re-lease 
or confirmation in enlargement of the estate of a particular tenant, 
when the estate of that tenant is so circumstanced that it admits of 
enlargement. 

Contingent remainders and executory interests by devise; or by 
shiftily or springing use, are on the one hand to be distingiiisiied 
flrom estates, and on the other hand from rights or titles of entiy* 
These executory interests depend on the seisin; are^rivable mt 
of it, and in fact constitute a part of the ownership ; while Hgbts 
or tittes of entry, or of action, are claims existing in opposition to 
the seisin, and depend on a distinct title. They are adverse and 
conflicting rights, depending on the title under a former Btaaa^ wUdi 
has been divested. 

The interests under contingent remainders and esectttoi7 



(n) 1 Inst. 168 a:. (o) Watk. DeMcat^ 40^ 41. 
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mre derisable by wiU, but at law they cannot be granted to a 
stranger. They may, when the owner is ascertained^ be 
*re-lea8ed to the owner or terre-tenant ; that is, the per- [*284] 
son having the seisin ; though they cannot be granted or 
re-leased to a stranger. 

They may be bound by estoppel, as by feoffment, fine, common 
recovery, or indenture of lease ; and a contract made by this bene- 
ficial owner will be enforced in equity when the contingent remain- 
der or executory devise shall confer a vested estate. This has been 
shown in former observations. 

Disseisin is the privation of seisin. It takes the seisin or estate 
from one man^ and places it in another. 

It is an ouster of the rightful owner from the seisin (oo). It is 
the commencement of a new title^ producing that change by which 
the estate is taken from the rightful owner, and placed m the wrong- 
doer. 

Immediately after a disseisin, the person by whom the disseisin is 
committed, and who is called the disseisor, \m the seisin or estate ; 
and the person on whom this injury is committed has merely the 
right or title of entry. This right, or title of entry, may, by a de- 
scent which tolls entry, by the bar of the remedy by ejectment under 
the statute of limitations, and, in some cases, by a release with war- 
ranty, be changed into a mere right of action ; and ultimately may 
be barred or extinguished according to the diflerence of 
circumstances; by re-lease *or confirmation; by war- [^285] 
ranty ; by nondaim on a fine ; or by the operation of the 
statute of limitations. 

As soon as a disseisin is committed the title consists of two divi- 
sions; first, the title under the estate or seisin; and secondly, the 
title under the former ownership; and these distinct interests 
must be kept steadily in view till they are united, or the right is 
barred. 

There are four species of disseisin : 

1st, Disseisin properly so termed: 

8dly, Abatement : 

Sdly, Intrusion : . 

4thly, Discontinuance or deforcement. 

The three first sorts of disseisin proceed from strangers; and to 
tills purpose even a remote heir is a stranger. The fourth sort 
proceeds firom a person already in the seisin, but having only a par- 
ticular estate. 

Actual disseisin is i^nst the person who actually has the free* 
^^ (p) 9 while abatement is against the heir, in the interval be^ 
tween the death of the ancestor and the entry of the heir, while he 
has merely a seisin in law ; and intrusion is against a person who 
has a seisin under a revennon or remainder, and not the actual seisin 

(•0) Idtt. § S7« ; 1 lott. 181 a. (p) Litt. } S7f . 
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of the freehold, in the interml between the death of a pemm whe 
has a particular estate, and the entry of the person who has 
[*S86] the reversion or remainder ; and ^discontinuanee and de- 
forcement are disseisins arising from the alienation of a 
particular tenant, to the prejudice of those who hare an interest in 
remainder or reversion expectant on his estate* 

M\j, Of the diflferent sorts of disseisin. 

Disseisin, simplj .so termed, is an entry by a stranger on tiie pos- 
session of the person who by himself or his tenant (pp) has the ac- 
tual freehold, and an ouster of that person. 

The law always favours the rightful owner, and constders him 
in the seisin as often as this can be done consistently with the 
fact. 

The maxim is duo non posswU in soZtda, imam rem pout- 
dere (f). Thus, an actual and formal disseisin is a wrong by 
which the actual seisin is divested, by the act of a stranger enter- 
ing on the rigbtfol owner ; or at least on tlie person having a r^t 
to the possession. 

Therefore, when two persons are in possession, and one of then 
only has the i^ht, the law will connder the seimn to be in that per- 
son alone who is tfie r^htful owner. 

In tUs case the stranger is merely in possession ; he has no 
seisin ; *or, in law, possession. He may be a (r«ipasMr. He may 
be a disseisor only at election; but he is not an aetual d»^ 
seisor (r). 

Disseisin at election is not a disseisin in fact. A laige 
[*S87J portionof the learning in the books is ^calculated to nridead^ 
rather than inform, the reader. In cases of disseisin at 
election the rightful owner has in reality the actual setein, and sap 
•poses himself to be disseised solely for the purpose of tiyii^ the 
title in an assise, instead of bringing an action of trespass. 

Where a man is in possession of his house, or his fartn, na entry 
on him by a stranger can be a disseisin to Um ; for, tim^b there 
be an actual entry, yet, while the rightful owner oontinaes in poe- 
session by himself or his tenant, the seisin cannot be cfaangea; or 
gained as against him. 

By construction of law, the possesmon of a UnatUy even for 
year% is the possession, or rather the continuance, of actual sei- 
sin {$) of those in reversion or remainder, except as between difer- 
ent persons claiming as heirs (() ; ancf the continuance of seisin 
by tenant for life, or in tail, or of any other particular estate, is the 
continuance of seisin to those in revermon or remainder. Hence 
the following passages : 

(u) *< If .4 of B be seised of a ms^e, and JF* of G, that no t^ 
hath to enter into the same me^e, claiming the said mese^ to faoU to 
him and to his heirs, entereth into the said tnese ; but the same A 

ipp) Litt. j S79. <9) 1 iBfit 868 a. (r) Lht & 701. 

(•) 1 Isft. to a. (f) 1 Init, 968 «. (ti) litt. § 701. . 
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of £ is then continually abiding in the same mese ; in this case, the 
possession of the freehold shall be always adjudged in •S of 
jB^ and not in F of G; because, in such *case where two [*286] 
be in one house^^or other tenements, and the one claimeth 
by one title, and the other by another title, the law shall adjudge 
him in possession that hath right to have the possession of the same 
tenements [except the rightful owner had merely a right of action, 
and not of entry ; and also, except an entr}* by two daughters, 
one being bastard eigne, the other mulier pui$ne {x)]. But if in the 
case aforesaid, the said Fot G make a feoffment to certain barret- 
tors and extortioners in the country, to have maintenance from 
them of the said house, by a deed of feoffment with warranty, by 
force whereof the said Ji of B dare not abide in the house, but 
goeth out of the same, this warranty commenceth by disseisin, be- 
cause such feoffment was the cause that the said Aol B relinqubhed 
the possession of the same house.'' 

So (y) *< as long as the donee in tail, lessee for liie, or lessee for 
years, are in a possession, they preserve the reversion in the donor 
or lessor ; and so long as the reversion continue in the donor or 
lessor, so long do the rents and services which are incident to the 
reversion, belong to the donor or lessor. Neither can the donor or 
lessor be put out of his reversion, unless the donee or lessee be put 
out of their possession ; and if the donee or lessee be put 
out of their possession, then consequently is the *donor or [*289] 
lessor put out of their reversion. But if the donee or lessee 
make a regress, and regain their estate and possession, thereby do 
they tpeo/octo, [except the entry of the reversioner be tolled (2),] 
revest the reversion in the donor or lessor. 

And {a\ ** when a man hath a reversion he cannot be ousted of 
bis reversion by the act of a stranger, unlease that the tenant be 
ousted of his estate and possession, &c. : For as long as the tenant 
in tail and his heires continue their possession by force of my gift, 
so long is the reversion in me and my heires; and in as much as the 
rent and services reserved upon such gift be incident and depend- 
ing upon the reversion, whosoever hath the reversion shall have the 
«ame rent and services, &c. (b).'' 

And if a termor for years be ousted, and the reversioner be 
disseised, and the tenant for years re-enter, his re-entry will testore 
the seisin to the reversioner. 

But if a descent cast has taken away the right of entry of the 
reversioner, then the entry by the termor will not revive the seisin 
to the reversioner ; but the seisin will remain in the disseisee, 
or his heir, or alienee (c), subject to the right of the rever« 
sioner to recover the seisin by action ; and the relation of landlord 

(X) 1 IiMt S66 1. iy) 1 Ia»t. St4 b. 

\z) Litt § 411. (a) Litt. § 6S0. 

(k) Roe ▼• ElHoU. 1 Selwya fc B. S5 ; and tee tlM ttat. wfakh readen attocsneato by 
t«MDtfT0M, ]IG«9. ir.«. 19. ^ II. (r) Lift. $41T. 
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[*S90] *and tenant will be suspended until the seisin be recovered 
by the reversioner, or he be remitted to the same. 

Therefore (d), if I let unto a man certain lands for the term of 
twenty years, and another disseiseth me, and oust the termor, and 
die seised, and the lands descend to his heir, I may not enter; be- 
cause that by his entry he doth not oust the heir who is in by descent 
of the freehold which is descended unto him, but only claimeth to 
have the lands for term of years, which is no expulsion from the 
freehold of the heir, who is in by descent 

Had there been tenant for life, with remainder or reversion 
in fee, then the re-entry of the tenant for life would of neceseity 
have restored the seisin to the owner of the remainder or re- 
version (e). 

As a deduction from these principles, no roan can make a feoff- 
ment of the lands while they continue in the actual seisin of another 
person ; and though the lands are in the possession of a tenant, 
and even of his own tenant, he cannot make livery of seisin with- 
out the permission and sanction of the tenant A feoffment by a 
person who has a remainder or reversion after, and expectant on, 
an estate for life, even with the consent of the tenant for life, wiU 
be void as a feoffment, and therefore will not devest the 
[*391] seisin (/). The general practice is to turn the 'tenant 
out of possession, and then to make the livery ; but it is 
now agreed, thcit the consent of the tenant for years in posses- 
sion will be suflScient to enable the reversioner to make a feoff- 
ment (g). 

It is also a rule of law, that the seisin of one jtmU^ienatU is the 
seisin of his companion as well as of himself 

The same rule is applied to coparceners and tenants in common. 
The possession of one of them is constructively the possession of 
all ; and hence it seems to follow, that possession or seisin of one 
will be the seisin of others, as against all sinmgere; and the posses- 
sion of one will constructively be held for the benefit of himself and 
of his companions. 

To disseise his companions there must be an actual ouster, or 
there must be such acts as are constructively ^quival^nt to an 
ouster ; as the denial of right to the rent of any par^ or the posses- 
sion of any part of the land, or an exclusive possession for a long 
time, so as to afford the presumption of a disseisin. 

In modern times the rule has been relaxed at some periods^ and 
enlarged at other periods, in deciding on the point of ouster by 
one joint-tenant; tenant in common, or coparcener of bis com- 
panions (A). 
[*292] But though a stranger cannot gain an actual *«^n 
against the owner without ousting him or his tenant (i), or 

\d) Litt. § 411. («) Litt § 411. 41S. 

if) B4mwrd$ r. Rogtn, Sir W. Jonei, 46S. {g) Drer, SS. 

Bob. WO ; 1 Rol. Abr. S5S, 0. pi. «. {iyStU § 411. ^^ 
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without entering on lands which are unoccupied ; yet, in favour of 
the right, the person who may lawfully enter may restore his seisin 
by an actual entry, without turning the person in the actual seisin 
out of possession. Thus, if a man has disseised me, and I retain 
my right of entry (/c), and enter on the land, claiming the same, the 
seisin vests immediately in me ; and if I am again ousted, that i% 
denied the occupation by the person in possession, this will be a re- 
dindsm (2), and even change an estate-tail by defeasible title into 
a fee-simple by disseisin (m); but the seisin which was obtained by 
this entry will be useful for many purposes, particularly to gain a 
seisin on which a writ of right may be maintained ; also as a seisui 
by way of continual claim, which will preserve the right of entry 
against those descents which, under other circumstances, would toll 
the entry. 

Instances, as examples of actual disseisin, are, 

1, An entry on a vacant possession, claiming the land : 

2, An entry on the rightful owner, and ouster of such owner, 
and of his termor, if any (n): 

3, An entry under a defective conveyance (o), <ft under a void 
will, or by an heir, when there is a devisee {p): 

*4, An entry under the lease of a person who had no [*t9S} 
title (q): 

5, A feoffment by a stranger, a tenant at will, for years, &o« (r), 
or for life (s). 

For every feoffment must be founded on a rightful or wrongful 
possession of the land. 

But an entry on land, while the owner is in possession by himr 
self, his bailiff, or bis tenant ; 

Or an entry to receive livery of seisin (t); 

Or an entry at the invitation, or an entry as tenant, with the con- 
sent or the permission of the rightful owner (u); 

Or the receipt of rent from my tenant, while he remains my 
tenant, (:r), is not an actual disseisin. 

Every disseisin gains the fee, except in the special case of there 
being a particular estate ; and an entry is made on the land, claiming 
that particular estate, in opposition to the owner of the particular 
estate (y). 

At the same time that the law admits of this exception, the general 
rule is, that a man cannot qualify his own wrong (z). 

And if a man enter claiming a particular estate, when in 
point of fact there is not any such estate, then the disseisin is, 
ef necessity, of the fee; for in things in eise there cannot 



Litt. § 41L (/) Litt. § 490. . (m) Utt. § 4S9. 

LHt§4ll. (0)2 Rep. 56. 



(») 

(pi AiteTv. Heiiloek, Cro. Car. ISO. (f ) ^Itmrffflv. Bmtgk, Cro. Car. SOS. 

(r) 1 Imt. 890 b. S67 a. 

(•) llnit. SS7b; eren though the leaaor be on the land, lo aa he do not oppoae it ; Dyar, 

SSL pL SO. 

<0 1 tait.66a. («) Unet. SSSa. (x\ Litt. {6SS. 

(ff) Sd ToL of JPraefofi'« Prtuetk* Pf Conoiffoncmg, {») 1 iMt S7t a. 



t04 oir TITLES : 

[* £94] *be a particular estate without a reversion or remainder (a); 
and a particular estate cannot be created by claim or 
entry* 

80 if a man enter claiming to bold at itUli he will be a disseisor, 
unless the rightful owner will accept the claimant as his tenant (a a). 
The language of Lord Coke is, 

** if a man entereth into land of hb own wrong, and take the 
profits, his words, to hold it at the will of the owner, cannot qualify 
nis wrong ; but he is a disseisor,, and then the re-lease to him is 
good ; or if the owner consented thereunto, then he is a tenant at 
will, and that way also the re-lease is good/* 

But if the right of entry be taken away, then the disseisee cannot 
lawfully enter on the disseisor ; the right of possession is in the dis- 
seisor ; and though the disseisee should obtain the possesion, yet 
the disseisor may recover the possession from him by ejectment. A 
case of this sort was hitely argued in the King's Bench. Mr. 
Justice Daimpier had, at the assizes, ruled in favour of the disseisee, 
but with the manly candour and liberality, for which he was 90 
eminently distihguished, he was the first to express a doubt of the 
accuracy of this conclusion. The text of Littleton (6), had it oc- 
curred to the learned counsel, would have brought a long argument 

into a narrow compass: 
[*S95] *Every disposeessian is not a disseisin ; A. disseisin must 
be an ouster of the freehold. A dispossession may be 
without any ouster of the freehold. While the rightful owner is in 
the possession there is not any dispossession ; because the law pro- 
vides that when tivo persons are in possession the seisin or estate 
shall continue with the rightful owner. 

And if a man enter on a vacant possession, and claims to hold it 
as bailiff, or as agent, this is no dispossession. The possession of 
the bailiff or agent is constructively the possession of the rightful 
owner. 

The language of Littleton is, " also, if a man be disseised, and the 
(disseisor dieth seised, &c. and his son and heir is in by descent, and 
the disseisee enter upon the heir of the disseisor, (which entry is a 
disseuin) if the heir bring an assize, or a writ of entry, in nature of 
an assize, he shall recover." In a writ of right he would have 
failed (cj. 

But if^a stranger enter on a vacant possession, claiming the land 
as his right {c c); or if the younger brother enter claiming to be heir, 
this will be a disseisin to the rightful owner (d). 

But if there be an existing term of years, and a pyson enter 
claiming the term, this entry will be a dUpossession^ ana not a dis- 
seisin. It will be adverse to the rightful owner of the term, 
[*296] and not to the freeholder. The possession *is consistent 
with the estate of the reversioner or remainder-man. 

(«) Lht. § SSO» 676, 577. (aa) Hart. S71 a. (6) { 486. (f ) litt. $ 467, ISt. 
(e €) Fhtf9 OMe, 1 Rolle'f Abr. 65S. (4) LlCt $666. 
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But if there had not been any such t^m as that which is claimecl, 
or if the person who entered had entered generally, he would have 
ousted the lessee, and disseised the reversioner or reniainder-niau (d). 

And from Perkins (e),'it is evident, that notwithstanding. there be 
a lessee for years, there may, by the ouster of the lessee, be a dis- 
seisin of the freeholder. 

LUUetan also admits the law to be (/), that there maybe a disseisin 
of the reversioner by an ouster of the termor for years under a claim 
of the fee, 

^Abatement. 

AiATSMENT is a wrongful entry by a person when the jpossession 
is vacant on the death of an ancestor, who died seised ; so that an 
abatement is a disseisin of an heir at law before he has obtam^d an 
actual seisin (g). It is a disseisin by the ^itry of a stranger in the 
interval between the death of the ancestor and an entry by the 
heir. 

On the death of a person seised in /ee, or in tail (A), the ialterit- 
ance descends in8ta$Uer to his heir at law. The heir has imme- 
diately a seisin in law, but not a seisin in fact. 

To obtain an actual seisin be must enter on the lands, or receive 
die rents of the tenant. 

*In the mean time he has merely a seisin in law, and a [*297] 
seinn in law will not enable him to maintain a writ of right, 
or any other writ founded on bus own seisin ; but let him enter even 
for a moment, or let him gain an actual seisin by perception of tha 
rents and profits from his tenant, and he will obtain an actual seisin, 
sufficient to enable him to maintain an assise, a writ of entry sut 
disseisin, or even a writ of right (g). 

While he has merely a seisin \» law, and before that seisin isdili- 
turbed by abatement, the heir has a complete ownership for ail the 
purposes of donnnion, and conveyance by deed or wiH (&). 

A wife may be dowable of this seisin, &c. but if the marriage be 
after the abatement, then no title of dower will arise. And if any 
stranger enter before the heir has obtained an actual seisin, such 
entry will be an entry by abatement on the seisin of the heir. Tha 
remedy of the rightful heir will be by ejectment, founded upon the 
fiction of a demise, and the confession of lease, entry, and ouster ; 
or it will be by a writ of entry sur abatement, of which there is a 
precedent, with a detail of the proceedings, in the case of SmUh v. 
Coffin {%). 

If a guardian hold over adversely he. is an abator (k). 

* Whether an abatement may be efiected by a percep- [*208] 
tion of rents and profits firom a termor for years, as well as 
by an actual entry, may be doubted. The general rule is^ that the 



(^ litt. {411. (e) § 8M. (/) §^11. <^) 1 Imt. S77 a. {h) 1 
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ponetiion of the tetinor is the poesesnoo ot faiiD in re? eraioii of te- 
mainder ; tnd it may be contended, that the pajment of the tent if 
merely a payment in the tenant's own wrong, and not a diaaein to 
the heir. What is to hinder the heir from distraining for the rent 
thus withheld from him, though wrongfully paid to another ? But 
see p. S99. 

It is to he remembered, that an entry by one of several oopar- 
ceners is prtmd faeU an entry for the benefit of all of them ; so an 
entry by a remote heir is presumably an entry for the benefit of the 
rightful heir, and for that reason no abatement. But it is appre- 
hended that one of several coparceners, or a remote heir, may enter 
specially, and commit a disseisin ; thus, a coparcener may be r^ht- 
fiiUy seised for his own share, and seised Ay abaUmaU of die shares 
which he claimeth adversely (Mk). 

The person who enters thus wrongfolly will gain a seirin. 

The abator has a wrongful estate ; and snch estate can beoone 
rightful only by a re-lease of the person who is the hehr, or by the 
heir being barred of his title by non-claim on a fine, or by 
[^299] the statute of limitations* Such *hetr must pursoe his entry 
within twenty years, unless labouring under disabilities, or 
within ten years after his disabilities are removed. But he may 
maintain a writ of right on the actual seisin of Us ancestor at any 
time within sixty years ; or he may maintain other remedial writs 
ivitfain other shorter periods ; as a writ of otd, fcc. within fifty years, 
a writ of entry sur abatement, &c. within thirty years on Us own 
seisin^ or within fifty years on the descent of the right finom any an- 
cestor. 

The title, as derived from an abator, must be considered as de- 
fective till it can be shown that the remedy of the heir is barred by 
the statute of nonclaim on fines, or the statute of limitations, or is 
effisctually extinguished by a re-lease of right; cnr that the title is 
established by a confirmation. 

On this head the Commentaries of Mr. Justice Bladuiotm (k) ; 
the Commentaries of Lord Coke ; and Bo^ik on Real Actions, are 
the works which alone contain this profound learning. Even one 
coparcener may be an abator to another coparcener (I) ; and a 
more remote heir may be an abator to a more near or inunediale 
heir (m). 

It should seem there may not be im Abatement if the possession 
be in a tenant for years (n) . 

[*500] •IfUrusum. 

Intrusion is a wrongfol entry when the possession is vaeant by 
the determination of a prior particular estate ; or, according to Lord 
Coke (o), «« Intrusion is when the ancestor died seised of any estate 

(ft ky 1 iBft. MS b. ik) Vol. s. e. la (0 ut«. { 9S8. 

(iii>Iitt.|SM,8S7,SM;lIttt.Sab.S4S«.b. (n) lIutMSft. (•> IM.rr. 
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of loherilftDce exp^otant upon ah estate for life ; and then the tenant 
tor life dieth, and between the death and the entry of the heir an 
estranger doth interpose himself, and intrude.'' But according^ to 
Beoik, it 10 not necessary that there should have been a descetit as 
a finuidation for an intrusion (p). 

lobusion takes place under the like circumstances as abatement. 
The only difierence Lb, that intrusion is an entry to the prejudice of 
a person who has a seisin in law, in reversion or remainder, after a 
parttoular estate of freehold ; while abatement is an entry on a 
penoQ who has a seisin in law, merely in the character of heir. 

Thus, as fiir as is material to these observations, an intruder is a 
peETSOo who on the death of a particular tenant enters, without having 
any right to the prejudice of the person who has a seisin in law of 
the reversion or remainder. 

It is a species of disseisio, and differs from a disseisin only in this 
cirenntftanee, it devests a sdsin in law, instead of devesting a seurin 
mhtt 

*The remedy for the reversicmer or remainder»man is by [*301] 
entry, or by ejectsnent, which pre-supposes a lease, entry, ' 
and ouster, or by writ of entry sur intrusion (9). 

An entry on the death of a testator to the prejudice of his de« 
vasee^ would be merely a disseisin, or rather a deforcemeni^ and not 
an abatement ; nor would it be deemed an intrusion in the technical 
sense of that term. But there are distincdons on this point : for ex- 
aynple ; if «d be tenant for life, with reminder to B in fee, and af- 
terwards B devise to C in fee, and then A dies, and a stnmger en- 
ters to the prejudice of C, the devisee of JS, fhis entry would be an 
intrusion as against C; not because C is a devisee under B; but 
because the seisin oi A was a seisin in law, to C ; and the entry of 
a stranger vwas by intrusion pn the seisin of C, as expectant on a 
previoas life estate. 

. In short, a devisee cannot maintain any real action grounded on 
the seisin of a testator. In case such seisin was defeated or disturbed 
in the Hfe-time of the testator, so as to be converted into a right of 
entry or of *«ction, there would be a revocation of the will (r) . 

In the first place, a right of entry or of action is not devisable ; 
and secondly, a devisee does not represent a testator in the same 
manner as an heir represents an ancestor, so as to enjoy tiie 
privity of all actions, &c« Hence the "^dioctrine of descents [ *302] 
which take away entry does not apply to a devisee who has^ 
morely a right of entry, and cannot maintain a real action {rr). 
But on this occasbn,. again it must be called to mind, that a dt^ 
viut may have actually ente»d, or obtained an actual seisin, and, 
afterwards, for all the purposes of right or remedy, he will stand in 
the same situation as any other person would, by obtaining actual 
seisiB, have stood. 

Ip) m^ofh tn IU*1 Actiou, ISl. (0) Booth on Resl Aotiom , 181. 

(r) KmSfTT. Cooke. Om. 0«t. 1S6; 1 Salk. BtI 
\rr) 1 Ia«t. Ill ; 2 Schotlef H Lefroy, SSS. 
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' When the heir enters on the title or seisin in law of the devisee; 
he does, in point of effect, become the disseisor of the devisee. It 
is a deforcement, and not an actaal disseisin ; neither is it an abate-' 
ment or intrusion. But an entry by virtue of a will which is bad, 
either for forgery or any other cause, is strictly and properly an 
abatement, gaining a seisin from the heir at law; for the devisee is 
m the same situation as an actual stranger. An heir at law may 
levy a fine after an actual entry, so as to gain a title by noncIain» 
against a devisee, to whom the lands were effectually given by a will, 
and who neglects to enter in support of his title. So a man who 
enters by colour of a devise which is void, and levies a fine with pro- 
clamations («), may eventually bar the rightful heir under the 

statutes of nonclaim. It follows that he must have gained 
[*30S] the freehold by his entry, it is also to be ^remembered, 

that in GwidnglU v. Forrt9ier (t), devisees, asserting a titie 
under a disseisee, were considered as in loco haredii^ so that non- 
claim on a fine would run against them, ^ough claiming under 
successive interests, in the same manner as it would have run 
against the heir ; and so that five years nonclaim would bar aU de- 
visees claiming under the testator. This point assumes that a 
right of entry is devisable ; a doctrine which is not to be easily ad- 
mitted, and which is in opposition to all sound policy and all the 
principles of law. 

In one sense an intruder is a person who intrudes on the pos- 
session of the king (u) ; and that act which as to a subject would be 
deemed a disseinn, is, as to the king, merely an mtrusion; so that 
the king retains the seisin; for the king cannot be disseised. 

I 

DiscorUimance. 

Discontinuance is the fourth species of disseisin ; it is a wrong- 
ful alienation by the owner of a particular estate of inheritance, 
namely, tenant in tail ; who is, or at the commencement of the dis- 
continuance (x) was, seised of the freehold by foree of the en- 
tail {xx) . By such discontinuance a seisin under a new title 
[*304] is acquired; and, as a consequence, the seism under *tfae 
estate-tail, and the remainders, or reversion expectant on 
that estate, are discontinued. 

Discontinuance may be defined to be the cesser of seisin mder 
one title, by introducing a seisin under another titie. Former^ a 
discontinuance night have been effected by persons seised in Hght 
of their church, or by husbands seised in right of their wives ; 
and, in strictness, both these species of discontinuance stiU exist 
in law. ' 

The statutes which have restrained alienations by husbands seised 
in right of their wives have not rendered the alienations actually void; 

(«) Supra^ 292. ' {t) 1 Taunt. 678. (tt) I Iiwt. 277. (x) UiU § SS^'CSS. 
(.rr\ Perk V. Chnnn^n, Cm. KHz. ^1 ; Wrt. § 612. 687, 65^. 
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tbey have merely changed the remedy for redressing the injury, by 
giving a right of entry in the place of a right of action. 

In regard to husband and wife, a feoffment, fine, or commdn re- 
covery, by a husband alone, seised in right of his wife, was a dis- 
continuance of her estate ; it converted her estate into a right of 
action ; and put her, and her heirs, to the trouble and expense of a 
real action, the eui in tnia ; and consequently she was without remedy 
by actud entry. The statute of S2 Hen. Y 1 11. c. 28, has restrained 
discontinuances by husbands seised in right of their wives, so far 
only that it enables the wife, or her heirs, to enter after the death of 
ker husband, and to restore her seisin or estate by an entry without 
an action. / 

It does not abridge the estate which her *husband might [^^SOd] 
have conveyed before the statute by means of a discon- 
tinuance. Now, a feoffment, line, or common recovery by husband, 
seised in right of his wife, will pass tortiously, and by wrong, an 
estate in fee-simple ; and the estate of the alienee will not determine 
by the death of the husband, but it will continue tmtil the wife or 
her heirs shall have restored the seisin by an entry. In the mean 
time, till entry, or a remitter, the wife or her heirs will have merely a 
right of entry, as distinguished from an estate ; and a fine or re- 
covery by the wife or her heir before entry will be an extinguish- 
ment by estoppel of the right or title of entry ; and of this estoppel 
advantage may be taken by the person who has the seisin or estate, 
although he be not a p>arty to the fine or recovery (x). 

But if the right of entry be barred by the statute of limitations, 
then the wife or her heirs must resort to the remedy by real 
action. 

Discontinuance is emphatically applied to the tortious alienation 
of tenant in tail. It may be made by those persons alone who are 
seised of iht freehold by force of the entail (yV It cannot be made 
by the concurrence of a tenant for life, and ot a remainder- 
man, or reversioner in tail ; nor can it be made *by a [*306] 
person who has an estate for life, with a remainder or re- 
vernon in^ tail, after an estate of freehold, between the estate of 
freehold, and the estate of inheritance of the tenant in tail. 

Nor can it be made by a person who has an estate-tail in reversion 
or remainder expectant on a prior estate of freehold, or of inherit- 
ance (z). 

Nor can it be made by a person who has a base fee, although this 
base fee be derived fiK>m the ownership of a person who had an 
estate-tail in possession ; and hence it seems to follow, that a fine 
levied by a person who has a base fee, never can, in any event, 
operate as a bar by nonclaim ; for let the authorities be properly- 
considered (zz), and the result from them will be, that a fine will 
never become a bar by nonclaim, as against any person, unless the 

(x) Moor€*9 caie, Palmer*! fiep. #66. 

(y) Litt. & 616 : 1 Inst. SSf a : />oe dcm. Odiame r. WkUehead, t Btvr. 704. 

{z) Lift I 815. {zx) 10 Rep. 96. 
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efltftte of tbAt person has be^i pretkNidy deveMed or imcoa^ 
tiiraed (a) ; or it sball be devested or diseonliDfied bj die opeimfiaii 
of the &ie« Tenant in tail by levying a fine may devest and Aeon- 
tioue a r3verrion or remainder (oa) ; hence the fine may evenlnatty 
become a bar by nonckim to the persons in reversion or remain* 
der ; bat let him levy the fine under circnmstances which deny Um 
the power of devesting or discontinoing the reversioii 
[^307] or 'remainder, and his fine, so far from prejadiiaiig the 
perscms in revernon or remainder, may be nsied by Ihem, 
and by those who have his estate, as a bar to those persons whis 
have a tide adverse to that on which the estate-taii and the revelvion 
and remainder depend. 

On die same principle, it seems ia fottow, that as a fine by a 
person who has a base fee cannot devest the reversion or remunder, 
the fine levied by the owner of a base fee never can, after the de* 
termination of the base fee, be used to the prejudice of the persons 
in reversion or remainder, by the person who had the base fee, or 
any perscNis claisung under him (6). 

The case of a base fee is an instance in which a fine by a person 
may be a bar to the issue in tail, without being a bar against those 
who have a reversion or remainder expectant on the determination 
of the base fee ; ex gr. if df be tenant in tail, and moke a convey-* 
ance by lease and re-lease to B^ this conveyance would pass a base 
fee ; and a fine levied by B during the continuanee of the base fee, 
may eventually be a bar to the issue in tail of dfl, since his possesskm 
is adverse to their title ; but the fine so levied never can, in any 
event, be a bar to the persons in reversion or remainder ; since 
their reversion or remainder was not devested or discontinued at 
the date of the fine, or by its operation ; but suppose the 
[*S08] estate-tail to be *spent, and B to continue in the seisin, 
and to levy a fine, this fine might bar the reversioner or 
remainder-man ; since there would be a disseisin by the continuaooe 
in possesion, and also a title adverse to those who had the reversion 
or remainder. And yet, generally, a mere continuance of posses^ 
Sbn after an estate is determined will not be a disseisin. 

The case of a guardian holding over against the heir is anodier 
instance of disseirin by continuance of possession (e). 

There are other cases in which a fine may operate as against one 
person, without affecting other persons, as in the case of j9, tenant 
for life, remainder to J? in fee. C, by entry on Ay and churning his 
estate, would acquire that estate by disseisin, without disturbing die 
seisin of the reversioner or remainder-man (d). 

The effect of a discontinuance by tenant in tail is to pass a fee- 
simple under a new and wrongful title, while a mere grant or re- 

(«M) 1 last. 89S t. — » » . — -» 

{b)Fjoeui T. SaUtbwry, Htrdret'i R«p. 400 : CarhampUm w. CarJkMwfM, 1 Irifh Tem 
••P' ^' («) » hit 871 «. 75) 1 Int. fTMT?. 



UNDER BISOONTINUAKCE. 308 

lease by a lenant in tail, which does not produce the effect of a (Kb- 
oontinmnee (e), pasaes a base or determinable fee, commensurate 
only with the ownership under the estate-tail ; and unless this fee 
be enlai^ped by a common recovery, the estate as a base fee will 
determine at the same time, and under the same circumstaoces, as 
it would have determined in case it had remained an estate* 
taiL 

*A mere grant, ii bargain and sale, or a lease and re- [^309] 
lease, or a covenant to stand seised, even by a tenant in tail 
in possession, or fine, though with proclamations, or a fine by a 
tenant in tail in remainder or reversion expectant on a prior estate 
of freehold, as distinguished from an estate for years (/), will not 
pass more tfian a base fee ( jf ), as has already been shown. 

But a lease, re«-lease and fine, from a tenant in tail in possession, 
and bemg parts of the same assurance, will create a discontina- 
ance (g). , 

A lease, re*lease and fine, being parts of the same assurance, are 
considered as a fine, and the declaration of the uses of the fine ; but 
when a tenant in tail makes a conveyance by lease and release, or 
bargain and sale, and afterwards, at a, distinct period, and as an in* 
dependent transaction, levies a fine, there will, in the first instance, 
be a base fee, and the fine will merely give stability to the title as 
against the issue ; and against them only when the fine is with pro- 
clamations, by (confirming this base fee, without altering the quan- 
tity or qudity of the estate conveyed by the lease and re*lease, or 
bargain and sale (A). * 

From these observations, a conclusion may be drawn, 
that an estate«tail converted into a *base fee cannot be dis* [^310] 
continued so as to be changed into a fee-simple ; and al- 
though it be true that a base fee may be converted into an estate in 
fee-simple by a common recovery duly suffered by the tenant in tail, 
or after his death by the heir under the entail, yet such recovery does 
not operate by discontinuance, properly so termed; but this change is 
from the peculiar operation of the common recovery merely and 
simply as a bar to the reversion or remainder, by placing the title 
<m the footing of the ownership under the estate-tail. 

Indeed a common recovery, duly suffered, is rather a conveyance 
by tenant in tail than a discontinuance by him. 

In strict propriety, a common recovery operates as a discontinu- 
ance in those instances only in which it wrongfully displaces or de- 
vests the reversion or remainder without effecting a bar to those 
estates. 

Hence a condition which restrains a discontinuance is valid; 
while a condition which restrains a conveyance of tenant in tail by 
means of a common recovery is repugnant to the privileges incident 
to the estate of tenant in tail (t). 
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A waffanty may, under the circmnstances already iioticed) prodoee 
Ihe effect of a discontmuaiiee, as the means of giving efibet to die 

warranty. 
[*31 1 ] *liet it be remembered too, that an intrusion on the aeinn 
of the reyersioner or remainder-man has all the effects, 
and produces all the consequences, of a disseisin of a person aetn« 
ally seised ; for after a disseisin, an abatement, or an intrusion, the 
WTong-doer obtains the actual seisin, while the rightful owner retoins 
merely a right of entry, which may eyentually be converted into r 
r^ht of action, or wUch may be restored to an actual seirin by die 
means which will afterwards.be noticed ; and each of these three 
species of disseisin differs from a discontinuance by tenant in tail 
only in the circumstance that a discontinuance must proceed bom 
the owner of an estate of inheritance, so that the alienation will be 
good as against himseU^ however defective it may be as agunst 
those in reversion or remainder. 

It follows, that a discontinuee, though he come into the seisin 
under a wrongful act, will have a right to hold the lands until the 
issue in tail shall, by the death of the tenant in tail, or the peraons 
in reversion.or remainder shall, by failure of issue, acquire a com- 
plete and perfect right to avoid the discontinuance, and regain the 
seisin. 

In the course of these observations reference has frequently been 
made to the different operation of the seyeral assurances, as against 
tenant in tail himself, his issue, and those in reveansioii or remain- 
der. 
[*319] To sum up these distinctions, and supply an ^accidental 
omission of part of the MSS. in the former part of the 
work — 

^8 to Tenant in TaU hmsdf. 

As against tenant in tail himself, and all persons daimtiy qwler 
him, except his issue, (for they are considered as ol^ ifffcit y under 
the statute de dams and per farmam dont,) the rightfiil afienatkm^ 
and charges of tenant in tail, will have precisely the same effisct as 
if they were the alienations and chai^ges of tenant in fee*simple. — 
The tenant in tail may even be bound by estoppel, so that a convey*' 
ance may be good as against himself, though it is informal and 
irregular as against his issue. Thus, if tenant in tail in remainder, 
after an estate for life, suffer a common recovery without the con- 
currence of the tenant for life, this recovery is voidable as against 
the issue, and those in remainder or reversion ; but it should seem 
that it is good between the parties^ operating as a conveyance, or bj 
way of estoppel, so that the legal estate of tenant in taU passes to 
the demandant in the recovery, and the uses may arise on his sdsin. 

Jle to the hew. 

Some acts and assurances are actually void against the issue, as 
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a covenant to stand seised after the death of tenant in tail, judg- 
ments) and the like charges. 

Other acts are voidable only, and those which *are [*313] 
voidable may be affirmed quo(ul the particular issue, by ac- 
ceptance of rent, or by any other act by which the conveyance of 
tenant in tail is affirmed. 

The issue may also be barred altc^ther, or partially, by a fine 
with, proclamations, levied by any person to whom they are privy, 
quoad the estate-tail, or by a common recovery, or under the cir- 
cumstances which have been mentioned, or by the bankruptcy of 
tenant in tail, and a baigain and sale by the commissioners. 

In some cases a}so, as has already been noticed, they may be 
bound by. warranty, and in some cases with assets, and in other 
cases without assets. 

I And they may be barred by the attainder of the tenant in tail fov 
treason. . 

. A common recovery is a complete bar to the entail when duly 
suffered ;,so is a fine with proclamations, which imports to pass the 
inheritance generally. . . 

But a fine for years, with proclamations, or a lease for (h) lives, 
warranted by the statute of Hen. VIII. though that lease be made 
by. livery of seisin, will bind the issue only quo<id the term which is 
granted ; and the reversion subject to the term, and also the rent, 
if any annexed to the reversion, will descend to the issue in tail. 
> A warranty is not a bar to the entail, but only to the person who 
for the tune being is the issue in taU, and bound by the lien 
of the .warranty. 

; *Although.an alienation by the tenant in tail may be [*314] 
voidable, in the first instance, by the issue, or those in re- 
mainder or reversion, it may eventually become good by some act 
by which the issue, or those in reversion or remainder, shall be 
eventually barred or bound, as far as they shall be so barred or 
bound (»). 

Jis to those m Remainder or Reversion. 

Ah alienation of tenant in tail by deed, except a discontinuance 
be created, either from the nature of the assurance, as a feoffment 
or fine by tenant in tail in possession (fc) or by reason of a war- 
ranty, is absolutely void as against the persons in reversion and re- 
mainder ; and the estate will determine, ceteris paribus^ when the 
eatate*tail shall determine by the death of tenant in tail, and failure 
of the issue inheritable to the estate-tail. 

Nor has a fine any effect, as a conveyance distinguished from a 
discontinuance, against those in reversion or remmnder; and there- 
fore if tenant in tail, by deed or fine, make a lease for years, or a 

(ft) I IiMt S38 a. 

(0 See Goodrighi r. Mead, S BtfTTi 170S ; StapUUm y. Stapfeton, 1 Atk. S. 
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eonveyince in fee, not operating by way of dMCon t mna n ce^ mad dim 
without issue inheritable to his estate-taii, the lease or oslafe ao 
granted will, if9ofacto^ d^fteitnine on the death of tenant in tnl, and 

failure of his issue. 
[*315] But a common recoFery duly suffered by ^tenant in taB 
will bar the remainders and reversiona expectant on tba 
eatata-tailt and all cbargeit and eatates which are derived oat of the 
eatate in reversion and remainder (i). In fact it conveya die fte- 
simple {I t). 

Tortious alienations by tenants for life are not uaoailj mdcei 
under the doctiine of discontinuance ; and yet a feoffiuent, a inei 
or common recovery by.a tenant far life, having the immedinle faee- 
hold, operates in the like mode, and producca the like «fect aa la 
produced by a discontinuance by tenant in tail ; widi the ffiference 
oiily»diat a discontinuance renders it necessary tkat tlie aeiain ahonid 
be restdred hy action (m) ; while under a dissebin, discontiiianee» 
or deforoement, by tenant for life, the aeisin may be ilsstored by 
entry, until the right of entry shall be taken away by a •deaoent 
cast, or by a warranty, or by the statute of limilatiOQa. 

Another diatinctaon ia ohservabie between diseontimuaiea by 
tenant in tail, and a diacontixMiance, disseiaia, or deforcement by 
tenant for life. Every tortious alienation by a tenant for Jife ia a 
breach of the feudal contract, and enables the reveniener or to* 
mahftder*man to enter for a forfeiture. But no tfienafion by a 
tenant in tail, while iull tenant in taS, and before there ia a passi* 
bility of issue extinct, will, though tortious, give n rigkt cf 
[*316] entry, or of *action, or of claim, for a forfeitara. The 
like observation is apfteable to a base fee held onder the 
alienation of a tenant in tail, while there ia a poasibiKty of issue 
under the entaiL 

It will be nseful to ecdlect the f(rilowmg propositions, aa afiiidiqg 
material information on the powers of alienation allowed by lawta 
tenants for life ; with distinctions between the effect of tartfoof and 
of rightful acts, proceeding from them by way of conveyance. 

All alienations are rightful or wrongfol. All rightful afienations 
are governed by the rule ee99€mie^ 4*c. Therefore the estate which 
passes by a rightfiil alienation cannot be of greater extent than the 
estate of the grantor. 

Wrongful alienations are tortious, and operate by way of dia* 
seisin ; hence the distinction between tortioua conveyancca and in^ 
Bocent conveyances. 

TortinMis conveyances operate of necessky by Vay of diaseinn^ 
while innocent conveyances do not occasion any wrong ; and there* 
fore ^do not devest any eatafee, or disturb any aeisin («)• 

A tenant at will, or a tenant for years, being in posse8rion,niay 
by afeoAnent give the fee to ^feoffee. The fee fMisseaby foroe 
of the livery of seisin ; so a lease for life, with livery of seisin by a 

(0C<i9ie(*toate,IRcp.S«a. (IOUtt.§689. (m) 1 Jiipt. ar. (i»)lI|Wt.«riK 
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teaaiit at wiU^ or for yeiurB» would place tbe freehold \n tbe lessee ; 
and^M a necessary consequence^ leave in the lessor, though 
fonneriy only tenant at will, or for *yearst a new rever- [*317] 
■ion expectant on the estate for life. So if a stranger make 
a lease for years, and the lessee enter, claiming to hold for yeaTS, 
be will become tenant for years, and the Jessor will have the fee by 
way of disseisin, and as a reversion expectant on the terms oi 
years (n). 

In the arfpoment of Qoodrigkt v. Farreaier (0), this point was not 
correctly stated. 

^ If tenant for life make a grant by deed without livery, the estate 
vhichhe has, and no greater estate, will pass ; and the law prefers 
ft less estate by right to a larger estate by wrong (p). 

But if tenant for life havii^; the immediate freehold make a feoff- 
ment, levy a fine, or suffer a recovery, the alienation will be wrongful^ 
and will devest the estate of the persons in reversion and in re* 
maindet; since a wrongful fee*simple will be held under such feoff* 
nietit, fine, or recovery (jsp). 

When a person is tenant for life in reversion or remainder ex* 
peotant on a prior estate of freehold, his feoffment would be a dis* 
acisin, and would pass a wrongful fee-^simple ; but bis fine or his re- 
covery, although it would operate as a forfeiture, would not under 
such circumstances disturb or devest tbe estate of tbe tenant for 
life in possession, or the estates of those in reversion or re- 
mainder. 

*A tenant in tail, having the immediate freehold by force [*318] 
of the entail, may, as has already been shown, discontinue 
the eitate-tail, and consequently devest the estates in reversion or 
remainder ; and a fine or^ a recovery not suflfered, with proper 
vouchers so as to bar the issue and remainders, &c. would, co^itrie 
p0nbu$9 have the like effect 

But when the freehold is conveyed by an innocent assurance no 
disccmtinuance will be effected : The utmost interest which would 
pass would be a mere base fee, commensurate with the ownership 
under the estate-tail. And a tenant in fee-simple, or of a base and 
determinable fee, cannot by any means, or under any circum- 
stances, effect a discontinuance, or, as a consequence, make a 
wrongful alienation. 

When a discontinuance is effected, or a disseisin committed, then 
the grantee may have a larger estate than was ever vested in the 
grantor. Thus, if tenant for life, or tenant in tail in possession, 
make a feoffment, or even a lease for the life of the lessee, so as the 
same be a lease not warranted by the enabling statute of Hen. VIII. 
the grantee will have an estate, arising in the first instance, by dis- 
seirin ; and in the second instance, by discontinuance ; and the 
grantor wHl have a new reversion expectant on this ()articular 

• 

{%)Mkmdill V. BoMgh, Cro. Car. 802 : JtniU y. fVeare. S Priea'i Re|ft. 576. 
(o) Ooodright r. Forretterj 1 Tannt. 57B. (ft) I IniC. 42 s. 

rni)llwt.»7b:litt §€0. 

Vol. IL~V 
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esf ate. But when circmnfltances wiU admit of it the law will eon-* 

stnie an estate to be rightful rather than wmug fid (f ). 
{*S19] *The right or power of a tenant for life to diaaeMe the 
persons in rerersion or remainder iseatahliahed by numeioaa 
authorities. 

That some assurances x>f tenant for life do, and othen do not, 
devest, is proved by various text- books (r). 

And some discontinue, wz. turn into a right of action («)• 

And othersby way of distinction only devest, 917. turn into a ii|^ 
of entry {t). 

Hence the observation of Lord Coke («), ^ There is a diversitie 
betweene an alienation working a discontinuance of an estate, which 
taketh away an entrie, and an alienation wotking^ devesting, or di^ 
placing of estates, which taketh away no entry. As, if there be 
tenant for life, the remainder to «i9 in tail, the remainder to J5 in 
fee, if tenant for life doth alien in fee, this doth devest and disfriace 
the remainders, but worketh no discontinuance. And therein it is 
to be observed, that to everie discontinuance there is necessarily a 
devesting or displacii^^ of the estate, and turning the same to a 
right ; for if it be not turned to a right, they that have the estate 
cannot be driven to an action. And that is the reason 
1*320] that such inheritances as lie in grant cannot *by grant, be 
discontinued ; because such a gnmt devesteth no estate, 
but passeth onely that which he may lawfully grant, and ao the 
estate itself doth descend, revert, or remain.** 

The following points of distmction and the autiiorities 'to which 
reference is made, will elucidate this useful head of the law. 

1st, A mere grant or re-lease by a tenant for life will not pass 
more than he may rightfully grant ; namely, bis own estate, or some 
other estate determinable on luis decease, thol^;h the grant may import 
to convey a fee (x). 

Whenever tenant for life passes more than his life-estate, and 
conveys less than the fee, by livery of seisin, fine, or recovery, he 
gains a new reversion under the tortious alienation (y). 

For tortious alienation necessarily destroys the former seisin, and 
the pririty, &c. between the tenant for life oud lus reversbner and 
remainder-man, and carves out a new seisin under a new title. 

A feoffment, fine, or recovery of tenant for. life, is the only as- 
surance which will devest as a conveyance ; for a warranty by 
tenant for life never, by its own operatbn, produced the effect of 

devesting (z). 
[«321 } «2dly, A feoffment by a tenant for life will pass the fee^ 
simple, iaiz, a greater estate than he has, even thoqgh die 
feoffment be by a tenant for life, who also has a remainder in tail» sab- 

\q) 1 iBft 4S a ; PruUmUE99ay on EmUAu, eh. Life. 
(r)Utt.6 41^416; 1 but. C87 b. 390 b. 

ff) FincV9 Deaeriptioa of Common Law ; 8heppm^$ Abridr. DiaeenlinaaBoa. 

i) lInit.St7b. lu) Ibid. (z) Litt.$SDS^SMU 

(y) Lkt § eSO ; I BolL Abr. 67t ; flnoh'a Law, 185. 
{X) I Int. S51 ; Ckudieigh*9 e«e, 1 Rep. 180 ; litt. § 61L 415, 416. 
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jeet to B mesne estate between the estate for life and the re- 
mainder (a). 

That a fine by a tenant for life having the freehold will devest and 
be a discontinttance, in the sense of disseisin, of the estates in re- 
version and Vemainder, is proved by many authorities (6). 

And a feoffment, or fine or recovery, by two successive tenants 
for Kfe, will devest the inheritance (c)« 

And though one of these tenants for Kfe had an inheritance 
after mesne remainders of inheritance, yet according to the ancient 
authorities there will be a devesting of the seisin (d). 

In Smith V. Ctiffoird (e), a contrary doctrine prevailed. 

But a feoffment, fine or recovery, by tenant for life, aad the 
owner of the first estate of inheritance, is a rightful con<- 
yeyance (/). 

*The like observation i^ applicable to a common reco- [*322] 
very. 

But a person who has not the immediate freehold cannot, by 
fine or ai\y other means than a feoffment, devest the freehold ; or, 
as a consequence, devest the estates in reversion or remainder {g) ; 
or affect a tenant in common claiming in remainder after the estate 
of a prior tenant for life (&). 

That the feoffment of a person in reversion or remainder, after 
•an estate for life, will devest the seisin, flows from the nature and 
•efficacy of the feoffment, and not from any power of alienation 
Tending in the owner of the reversion or remainder (i). 

That a feoffment, fine or recovery, devests, is a consequence of 
passing a fee-simple ; or that it passes a particular estate under a 
wrongful alienation ; for there cannot be two fees-simple in the 
same land— one excludes the other (k). 

But if tenant for life enfeoff the person who is the owner of a 
remainder after a mesne estate of inheritance, such feoffment will 
devest the inheritance (I). 

And if they join in a feoffment the like effect will be pro- 
duced. 

*The alienation of tenant for life in order to devest, [*323] 
must be to a stranger j or some one not having the next or 
immediate estate of freehold or inheritance (m). 

if it be to the next tenant for life, or owner of Ae inheritanee, 
it will be a surrender (n). 

(a) 1 last S51 ; Brvdon't cate, 1 Rep. IBiBroke'B Abrid. DMCOBtinnaBca, t>l. S. 
(6) 1 but jKl. SS8 ; JRmim ▼. SaluSury, Hard. 400 ; fVheUtone r. WheUione, Dyer, 
7t b. 
(c) Artdom'f CMe, 1 Rep. 76; Dyer, 9C9. SS4 ; 1 lut 261 b. 

d\ PdhamU CMe, 1 Rep. 146. (e) 1 Term Rep. 738. 

/) 1 loit. sot a ; BrMon'i ease, 1 Rep. 76. 

f) Raer. ElUotL I Selwyn k B. 85. (A) Ibid, 

(fl) Gallmrt oaie, in Foeut v. Saliibury, Hard. 400; 1 Taant. 596; Litt. § 618 ; 1 
iBaC. 9BBB. 
(k) litt. 5 6S0; Brokg. DiflCQDtiniianee, pi. 64 : Hunt ▼. Bourne, t Salk. 4tt. 
\l) ChiifiigVi caM, 1 Rep. I4a (m) Litt § 625, 686. 

in) Co. liitt. 41 b. adjmem, 42 a. adprimum ; 1 Co. 76 b ; " Co. Litt. 262 a. 
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When tesaat lor fife Bakes a feoftMSl to a flbwger be prw tf 
fee widioot gainais it to hinid£ For that reaaan Ub wife b ivii 
dowaUe(o). 

But if teoani for years make a feoAmeiit his irife wiH be daw* 
aUe (p) ; for his fedfee cannot aDcge that the feolbr was not 
seised in fee (f). 

A qootation from Hohari may be added in das place» as iDiistni* 
tiveof the genetal doetrine, thon^ it would, widi moie proptistjy 
have foond a (dace in a fonner part of this wotk (r) : ^ Of poMCs* 
** jory things an expulsion may be made, as weD as a disBeieni ; and 
** therefore if a man make a lease for years of land, and a stranger 
** pat oot the lessee, he doth also disariat him in the rerersion ; hut 
** if the lemor pat him oat, there is no diaseirin eonunitted^ 
[*S84] << and yet the kaaee hath lost his estate, and ^haOk bnt a 
*< right to it, and that wbethtf he wilLor no. For though 
<< it be true, that when two are in possession the possession is jad|^ 
*^ in him that bath right, (for he only possesseth,) though the olber 
** be in possessbn too, and take away the trees, eorn, or the like^ 
<« yet, when the trae owner is clearly put out, and removed, then be 
^> hath no longer estate or possesaon, but right only, and faatb no 
** election to be in possession or not in possession, as that ease 
*' stands, and therefore cleariy he cannot now grant his term ; and 
'< if the lessor bring an action of debt for Us rent due at MtchaeL- 
*< mas, the lessee shall plead that he did enter upon bim, and put 
*^ him out, and he continued his possession at the term, for he caifr- 
*< not have rent out of that land that he himself possesseth. And 
** if the lessor after such expulsion dieth, the land shall descend 
<< in possessbn to the bar, and the executor abaU not claim that 
** that was a lease, for a term never bears a qme estatSt But it is 
^' true that there are certain cases whdrein a possession cannot be 
♦'gained." 

What descents take away entries. 

By the rules of the common law, a descent from a disseisor to 
his heir places the heir in the seisin by the operation of law ; and 
the law protected this seisin for the benefit of the heir, by taldng 
from the rightful owner the remedy of restoring the seisin by 
entry. This was a punishment for his laches : and as a 
[*325] ^protection and security to the heir, the seisin could not be 
regained without an action. To the general rale there 
were the exceptions which privileged infants, married women, per- 
sons of unsound mind, and persons who were absent beyond seas 
at the time of the descent cast, from being precluded of their right 
of entry by descent. Also the entry was not taken away when the 
disseisor claimed by descent under the same title as that which be- 
longs to the disseisee («). 

lo\ 1 Roll. Abr. 676. 

(pS Co. Litt. HaU'i note, SLb ; Motelty v. Taylor, Sir W. Jonev, 817. 
(9) Brok«.(itleDufeiior, nl. 76. ^ » » > 

Ir) Hob. R«p. 8% ; Sir W. FlHa r. Tttyfor k Bishop. 
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Am diase'niiis beeame fiiequeiit, an act of paHiamMt wad passed, 
to declare, that a descent fiim a dtfeeisw should not take away the' 
entry of the rigbtfal owner ; unless the disseisor had been in tiie 
seisin ficir five years before the descent was cast* 

But this statute did not extend to any case, except of the dis-* 
seisor hioiself, under an actual disseisin on a person actually seised ; 
fiir that reason, a descent from an abator, an intruder, a discon- 
tinmee, or the alienee of a disseisor, or from the heir of the dis-^ 
seisor, is governed by the rules of the common law, and not by the 
pvovisions of this statute {t) ; therefore iieisin for any time, how- 
ever short, in a person thus circumstanced, with a descent to the 
heir, will take away the entry of the rightful owner, and drive him 
to his remedy by action. 

In justice, however, to persons who may enter, *but [*St6] 
cannot bring >an action, the law has made an exception in 
fimmr of persons of this description : It foltows, that a person 
claiming, as 4msBe is not precluded from his entry, when to pre« 
elude him from his entry would be to deny him all remedy («). 
For instance, if a man seised in fee devise by his will, and die 
seised, and the heir, or a stranger, enter by abatement, and die 
seised, this descent will not take away the entry of the devisee, or 
of his heir ; for, as under these circumstances the devisee could 
not maintain any real action, the law preserves his right of entry ; 
but had the devisee obtained an actual seisin, or even if the devise 
had been to one for life, with remainder over, and the devisee for 
life had obtained an actual seisin, and then died seised, and on his 
death there had been an intrusion, in each of these cases, it is ap- 
prehended, the devisee might maintain a real action, grounded, in 
the former caae, on the seisin in fact ; and in the latter case, on the 
seisin in law, and therefore have been beyond the pale of the law 
which preserves the right of entry. 

The like observation applies to persons having titles under 
chattel interests, rights of entry for conditions broken, and by 
escheat, &c. 

It is also to be observed, that to take away an entry there must 
be a descent; in other worids, the heir must take asjieir; 
for a devise, *or other disposition by the disseisor, will not [*SS7] 
produce the same effect as a descent ; and as often as the 
heir is to take under a will as devisee, and not as heir, by reason 
that the quantity or quality of the estate which he would have 
taken as heir, is changed, as in the instance of a devise to the heir 
in tail, or to several co-heirs as tenants in common or joint-tenants, 
or to the heir in fee, subject to an executory devise (x) ; the ben* 
must be considered as devisee, and not as heir : and the privileges 
and piotection aflforded to an heir, taking as heir, will not belong 
to the heir taking as devisee or purchaser. 

(I) 1 IiMt. ISS. (u) I Inst, ill a. 140 b ; ft Sehoftle$ ft Lefroy, 104. 

{X) Seott ▼. Seoti, Ambl. SSS. 
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The descent mast also be of an estate of inheritance either in 
tail or in fee ; and such/ estate of inheritance most confer iSbe an^ 
mediate freehold (y) ; and it must be a descent to the hdr, and 
not a transmission to successors ; and thensfore a descent, or qman 
descent, to the heir as special occupant, or the transmission ftom 
a sole corporation to a successor, will not take away the entrj (x). , 

Another exception to the general rule is, that n descent to the 
heir, who is the original disseisor, will not take away an entry, be- 
cause no man shall take advantage of his own wrong. 

In the case of a married woman being entitled, and the 
[*3S8] descent cast while she is under ^coverture, the descent 
will bind the husband during his life, though it leaves the 
wife and her heirs at liberty to enter (a). 

When an action may be brought 

For every disseunn, an action is a concurrent remedy, with an 
entry, when an entry may be made ; and in many cases an action 
may be maintained, although an entry would not be lawful. 

As often as there is a discontinuance by tenant in tail, an action 
is the only available remedy. 

At the common law, a discontinuance by a husband seised in 
right of his wife would have put the wife and her heirs to their 
remedy by action. 

And whenever the entry is tolled by descent, it is a necessary 
consequence that the remedy by real action must be pursued. 

When au entry may be lawfully made, an ejectment may be main- 
tained, and, in most cases, without any previous entry. 

In short, it is now agreed, that the only instance in wUch an 
actual entry is necessary, preparatory to an ejectment, is when a 
fine with proclamations has been levied, and such fine is grounded 
on an adverse seisin. 

A fine at the common law, in other words, a fine without procfai* 
roations, does not render it necessary that there should be 
{*S29] an actual entry ^prior to an ejectment ; and if an eject* 
ment can be brought after a fine has been leried, and be^ 
fore all the proclamations are made, the want of an actual entry 
will not be an objection against the right to maintain an eject* 
ment {b). 

In all cases in which an ejectment cannot be maintmned, resort 
roust be had to a real action for restoring the seisin ; and as often as 
there is a subsisting right, the' remedy by action is a necessary con- 
sequence ; and such action must be adapted to the nature and special 
circumstances of the case. Under the next head, except one, there 
will be found a few observations applicable to the actions which are 
in general use at this day. 

The different species are enumerated in Booth on Real Actions, 
and in Omyns^s Digest, title Action ; but many of these actions are 

(y) Litt. § 387. (z) Uft $ 41S. (a) Litt. «S, 404. 

(6) Dm r. fViUiamt, Cowp. m ; 1 Irith Tena Rep. 577. 
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to rare in practice that ihey may be pasted over without notice. At 
the same time some of these actions, especially the cui m titOy sur 
cm in vitOi wits ofaul^ &c. may, on particular occasions, deserve 
consideration, as the means of prosecuting an action when an entry 
or ejectment is barred. 

When a remitter shall restore the seisin. 

Remitter is an act or operation of law. 

It is applicable when a person has a right which is reme- 
diable, and the freehold, under *a tortious or wrongful [*330] 
seisin, is cast on him by act of law, or he becomes seised 
of the freehold without his default, or the person who has the free- 
hold disclaims it (c). When there is a right of entry, as distinguished 
from a right of action, then there will be a remitter, when the pos- 
session, or the title to have the possession, is acquired (ct). The 
principle of the doctrine of remitter is, that if the right and the seisin 
were in different persons, the person who had the right must prose* 
cute that right against the person who has the seisin of the freehold : 
a man cannot sue himself: and therefore he would be without reme- 
dy, as far as respected his ancient title or better right, unless the laif 
redressed the injury, by reviving the ancient right ; and the law 
does, by this operation of remitter, redress the injury, by putting an 
«nd to the seisin under the tortious or wrongful ownership, and by 
reviving the ancient seisin under the rightful title. ' 

A few examples will illustrate these observations. 

Suppose a tenant in tail to discontinue the estate-tail, and to take 
back a fee to himself, this estate-tail is to be considered as the right- 
ful estate ; and it ceases by the discontinuance ; and he obtains 
a new seisin under a new title ; and his fee is a wrcxigful 
estate. 

Again ; suppose him to die intestate, seised of *the fee, [*SS1] 
leaving a son, who is his general heir at law, and also the 
heir to the entail. On the death of the father the wrongful estate in 
fee-simple will descend to the son as heir. The moment the free- 
bcdd vests in him, the law, (considering that he is the rightful owner, 
by reason of the entail, and that he cannot sue himself, and put an 
end to the seisin under the estate in fee, and revive the seisin under 
the entail,) does, by an instantaneous operation of law, avoid the 
wrongful estate in fee-simple, and restore the ancient and r^^htful 
estate-tail. As a consequence, the heir in tail will be disclmrged 
from all incumbrances which affected the estate in fee, but which do 
not affect the estate-tail. 

This is only one of many instances which might be adduced ; for 
the learning applies to rights under estates in fee, as well as to rights 
under estates«tail ; and it sometimes applies when the freehold is de- 
rived by conveyance, as well as when it it derived by descent or other 
act of law. The better course is to consider the doctrine as general, 
only admitting of some exceptions, and to trace the exceptions. 
They will be found in LUiUtifn^s Tenures, chap. Remitter. 

(e) Utt. { 69S. id) Idtt $ 69^. 
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It is also to be remembered, that no renutter to an estate, tamed 
into a right of action, can take place, unless the party obtain tbe 
immidiali freehold bj way of estate; nor unless Us tigiit 
[*SSS] gifes him a title to the immediate ^freehold ; nor does the 
learning extend to those rights which once existed, but aie 
become irremediable ; for the sole object of the law of remitter is to 
give to the party the seisin itself instead of leaving in him a right to 
recover ihe seisin. 

^ The^ leamingy however, embraces those cases in which there is jei 
right of entry, as well as those in which there is a right of actioa (d)« 
-h also extended to titles of entry, nnder terms for yeari, as well ai 
lo titles of entry under estates of freehold: for exan^le ; diould t 
man, possessed of a term for years, be ousted by another person, the 
term would be in the wrong-doer, and the right or title of entry in 
the fomber proprietor ; and the term could not be rq;ained without 
« re-entry by the rightful owner, or by a remitter. 

And while the rightful owner is out of possession he cannot grant 
the term, or surrender it to the rightful owner of the reversion* It 
is transmissible to his representatives! or it may be re -leased Co the 
wrong*doer. 

Should the wrong-doer die while he remained the terwor^ and 
appoint the rightful owner to be his executor, or one of his execu- 
tors, it seems clear, on principle, that the law would instantly revest 
the term in the original owner, so that he would cease to bold U as 
executor. 

Within what time a right of entry or of action must be prose- 
cuted. 
[«S33] '«Tbe rale of the common law was, that a right never 
dies; in other words, it was not barred by any lapse of time; 
hut it was a rule of die common Uw, that judgment for a demandant 
in a writ of right was, after a year and a day, a bar against aQ 
mankind. 

In process of time it was found convenient, with a view to iacili- 
tate the alienation and exchange of property, and to protect titles 
under which there had been enjoyment for a conndevable time, to 
enact certain limitations which should be a bar to persons baviog 
rights, or titles of entry, and who neglected to prosecute them for 
a period which was deemed unreasonable. 

No subject is more interesting to those who are eng^aged.in die 
investigation of titles, than to understand the periods which, under 
the statute of limitations, convert a defeasible or defective title into 
a rightful and positive title. 

Of the several statutes, the statute of non-claim on JGnes, thou(^ 
not the first in date, is, from the universality of its enactments, (dbe 
first in importance; more especially as it affords a conourrent pro- 
tection with the other statutes. 

In many instances, from the shortness of the period allowed for 

(rf) Litl. § 695,694. 
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cltiin agunst a fine, the bar may be complete under the statute of 
nondum on fines, although the fine is levied after the coniinence«- 
fuent of the period which would, in process of time, and had not the 
fine been interposed, have barred the right 

*Tbe best course will be to give in the Appendix an ah- [^334] 
stract of the material parts of the several statutes of limi- 
tafioD, as they apply to remedies by entry, or by action, or as they 
fifhrd protection to titles depending on assurances which are either 
defective, erroneous, or lost. 

These statutes are, 

lst,S2 Hen. VIILc. 2. 

2dlj^ 1 Mar. stat. S, c. 5 ; as to advowsons. 

3dly, 21 Jas. I. c. 16. 

4thly, 10 Wm. III. c, 14 ; as to recoveries. 

5thly, 4 Ann. c. 16., 

6thly, 9 Geo. III. c. 16 ; the nullum tempuf act, applicable to the 
crown. 

It will also be proper, after observing on these statutes, to notice 
to what extent, and ui application to what cases, counts of equity 
have adopted rules of limitation, by analogy to the statutes of limi- 
taAofn. 

A fine with proclamations can operate only as a bar by nonclaim, 
when there is an adverse posietsion. By an adverse possession must 
be understood an adverse title, grounded on the ouster, and, in case 
of freehold, on the dissebin of the rightful owner. 

That a fine may operate with effect by nonclaim, an estate of 
freehold must be in one of the parties to the fine ; otherwise the fine, 
and, as a consequence, the proclamations, may be avoided by a plea 
ptpnitUs fims tii&tf habwrwU tempore finis kvoH. 

To illustrate the proposition, that there must *be adverse [*3S5] 
poasesskm; first, suppose A to he tenant for years, or for 
life, with remainder to B for life, and a fine to be levied by J3, while 
•A remains in possession, and consequently without any ouster or 
. disseisin o(Jl; this fine cannot, either in its inception, or eventually, 
prejudice j9, since it cannot be necessary for *i9 to claim an estate df 
virhich he already has the full enjoyment. 

This fine, instead of barring j9, will become a protection to his 

», as being part of the same seisin or ownership as that which was 
the groundwork of the fine (e). 

It is an acknowledged rule of law, that a fine with proclamations 
will not bar any estate or interest, except such as is devested or 
diaeonlioued before the fine is levied, or by the operation of the 
fine (J). Thus a fine levied by tenant for life in possession, and 
operating under the authorities already noticed, to devest the re- 
versioiL and remainders, may eventually become a bar to the fights 

(c) JFbctMF. ^oitf^itrw, Hardrct'f Rep. 401 ; Skkiier, 900 ; Carhamptcn j, C€Th»mp' 
tOHm 1 bin jPonn Rep. SSv. 
'«-•<» — 
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of the persons in reversion or remaander, provided the discontmi^ 
ance or devestment shall have taken place prior to the fine (jg). 

So if j9 be tenant for life, with remainder to B for life, with re« 
mainders over, and B enter, and disseise afi, and levj a fine 
[*SS6] with ^proclamations, this fine may operate by nonclaim as 
against A^ and all persona in reversion or remainder. 

The contrast of these eases must suppose Jl to be a continaing 
tenant for life, with remainder to B for life, with remainders over, 
and a fine with proclamations to be levied by B. 

This fine, as it does not devest the estate of «d, and as the continu- 
ance of sebin in ^9 is a continuance of the seisin of all persons in 
reversion or remainder, will never, in any event, nor under any cir- 
cumstance, bar the reversion or remainder (h). 

As a person who has a base fee, that is, a fee derived out of an 
estate-tail, cannot discontinue the estate in remainder or revernon, 
it should seem that the effect of a fine levied by him (i), would, as 
has already been more fiilly discussed, cease on the determination of 
his estate. 

It cannot have any operaticoi as against those in reversion or re- 
mainder, because these estates are not devested; although it may 
operate, at least during the base fee, as agiunst those who have ad- 
verse or conflicting titles. 

In considering we bar by nonclaim on fines, it wiU be proper to 
advert briefly, and in a summary way, to the operation of th^ fine. 

1st, As against persons who have a present right of entry or 
action. 
[*S37] *2dly. Against persons who have future rights of entry 
or of action. 

Sdly, Against persons who have future rights of entry or of acti<Hi^ 
]t>ut who la'bour under the disabilities of infancy, insanity, imprison- 
ment, or absence beyond seas* A more detailed and connected 
view of the subject will be found in Crmse on Fines, and in the 2A 
vol. of PrestofCs Pra^e of Conveyancing. 

Ist, As against persons who have present rights of entry or of 
action. 

All persons of this description, unless labouring under disabilities, 
are bound to make their entry, or bring their action within five 
years from the last proclamation of the fine ; for as they have im- 
mediate rights, and may pursue immediate remedies, the statute of 
nonclaim has an incipient operation against them as soon as Ae last 
proclamation has been made ; but it must be observed, that if the 
same person has different estates, different remedies, or diffisrent 
causes of action, he is at liberty to suffer a bar to take place agtinst 
him for one estate, or one cause, without being precluded, when 
the proper time may arrive, from assertmg his title for another 

{g) Roe T. Poioet , 2 New Rep. 1 ; Doe r. Willumu, Cowp. 602 ; 1 Irbh Tem 
Bep. 674. 
(h) CarhamptoH v. Carhampton, 1 Iriih Term Rep. 687 ; I Inst. S98 a. (t^ 10 Rep. ». 
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^^te, or for another cause : for example ; if .4 be tenant for life, 
with remainder to J? in tail, with remainder to w2 in fee, «d may 
permit a bar by nonclaim, with respect to his life-estate, and yet a 
title may be asserted in respect to bis estate in fee at the time ap- 
pointed for the commencement of this estate in possession. 
Bo *when A is tenant for life, with remainder to B in fee, [*33d] 
and a fine is levied by «/9, and such fine either occasions a 
forfeiture, or is preceded by a forfeiture, the remainder-vman may 
either elect to enter within five years for the forfeiture, or within 
five years after the death of A^ in right and by reason of the remain- 
der in fee. 

Thus as to the forfeiture, the remainder-man is in the situation 
of a person having a present right of entry or of action ; and as to 
the remainder in fee, he is in the situation of a person bavii\g a 
future right of entry or of action. 

^ly. As to persons having future rigto of entry or of action. 

The persons who have these rights of entry or of action, unless 
labouring under incapacities, must enter a claim within five years 
after the time at which their right of entry or of action shall be 
complete by the determination of the rights under the preceding 
estates, otherwise they will be barred. 

When A b tenant for years, with remainder to B in fee, and A 
is ousted, and because the fee is, in terms or in effect, claimed, B 
is disseised ; A may enter immediately ; and consequently may bring 
kis ejectment, and he will be barred by five years nonclaim. 

Although B may immediately bring a writ of entry sur disseisin, 
or an assize, he cannot enter immediately^ as his right to the pos- 
session will not be complete till the expiration of the term, 
or till the term shall be extinguished (i). But *he may [*339] 
make hia claim, or enter at any time within five years after 
the expiration of the term. 

So lif tiS be tenant for life, with remainder to B for life, with re- 
mainder to C in tail, with remainder to Z) in tail, with remainder or 
reversion to £ in fee, each of these persons in succession will have 
a period of five years for asserting his title ; and the five years is to 
be computed from the time at which the prior estate, if continuing, 
would have determined. Thus, A may enter within five years after 
the last proclamation ; B may enter within five years after the death 
oiA; C may enter, &c. within five years after the death of the sur- 
vivor of A and B ; D may enter, &c. within five years after the 
death of the survivor of A^ jB, and C^ and the failure of the issue 
inheritable to die estate of C, and so on, progressively ; and the 
entry of any one of these tenants, or judgment for him in an action, 
will restore the seisin to himself^ and all persons entitled in reversion 
or remainder expectant on his estate. 

Sdly, Of the persons labouring under disabilities. 

It is a general rule, that if the period of nonclaim once begins to 
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TUB, it will continue to mn, notwithstending some sidmeqnoit dM-< 
bOity. Therefore if a fine be levied, and duly pfodaimed, and A 
has a present or ftitore right of entry, and he is free ko&a 
[*S40] diflabilfties at any *time after he may lawAdly enter or dtim 
the pofiBession, die fine wiQ continue to mn agamst hin, ^ 
heirs, executors, &c. notwithstanding he may afterwards become 
disabled ; and notwithstanding he may die, leaving hein, Ac. wfaa 
are infants, or labouring under some disabUity. 

But if the r^ht first accrue to a person who is at that time under 
a disability, the fine will not begin to run against him till he shaU 
be free from disability ; and successive disabilities, without any in* 
termission, will continue to him a protection against beiqg barred 
by nonclaim : but any cessation of disability will call the statute into 
operative force, and no subsequent disability will arrest the bar pro-i 
duced by the statute. 

Whether the person entitled to a present right of entry, or of ac- 
tion, be so entitled in respect of an estate which was immediate or 
future at the time of the last prochunation, such person is equally 
within the protection of the statute, when he labours under disa* 
biiity at the time when his right of entry or of action accrues : ibr 
example ; if jj be tenant for life, with remainder to B in tail, and a 
disseisin is committed by a strangier, and a fine levied^ *S must enter 
or claim within five years from the last proclamation, unless he be 
at that time under some disability ; and B must enter or claim witUn 
five years after the death of .A, unless he be at that time 
[*341] under some disability ; *and each of the persons labouring 
under a disability must enter or claim, &c. within fiye years 
after he shall be free from such disability, or from a series of disa* 
bilities existing without any interval 

Although the ancestor may die under a disability, it is now aet^' 
tied, contrary to the opinion of former times, that the heir, &c. 
must make his claim within the period of five years (I) ; and it seems 
to be the sound and now establtshed true construction of the statute 
of nonclaim on fines, that no one, except the person to whom the 
right first accrues, is within the protection afforded by the saving 
clause in the statute of nonclaim ; and consequently, if «i9, having 
a present right of entry or of action, dies while labouring under a 
disability, his heir, though labouring under a disability, must enter 
or claim within five years, or he will be barred by nonclaim on the 
fine. 

Thus, successive owners under the same estate cannot protect 
themselves from asserting their claim on account of successive disa- 
bilities ; but every claim must be barred by the operation of die 
fine with proclamations, unless it shall be asserted during the life 
of the person to whom the right of entry or of action first accrues^ 
or within five years from his death ; whatever may be the state of 
the rightful owner in respect of disabilities. 

(/) JMIttm T. I^erMfij S H. Blackt. 684. 
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^Every entry^ &c. or cimmf to avoid the fine, must, un- [*S43] 
der tbe proviaioii of the statute of Anne (m), be prosecuted 
within one year, or it will be nugatory. 

Before this salutary law was passed, an entry or claim once made 
avoided the operation of the fine, and left the party at liberty to 
prosecute his title in like manner as if no fine had been levied. 

In point of law, the fine was avoided, and its operation wholly 
and for ever defeated. Mr. Serjeant WilUam$ has given an useful 
note on this subject. 

These observations embrace that part of the learning on finea 
which is relevant to the point now under consideration ; but these 
observations form a very small portion of the learning which ought 
to be obtained respecting the operation of fines. 

The best mode of ascertmning the effect of the other statutes of 
limitation will be to advert to the remedies in general use, and to 
consider the application of the statutes as a bar to these remedies. 

1st, The action of ejectment is the more general ^remedy, and is 
always adopted when oirctnnstances allow of it. The statute of 
limitations of 21 James I. and the statute of nonclaim on fines, 
severally give a limitation to the time within which an ejectment 
most be brought. 

*To maintain an ejectment there must be a right of [*343] 
entry, and unless the right of entry shall have been prose- 
cuted within twenty years, except when there are disabilities, and 
when there are disabilities, within ten years after the disabilities 
cease, the statute of 21 James I. will be a bar to the remedy, and 
the statute of nonclaim on fines may bar the right of entry in the 
short period of five years from the time at which tbe right accrues, 
except when there are disabilities, and in that case, within five yean 
after tbe disabilities shall cease. 

2dly, A formedon is a real action ; it is the writ of right of persons 
who are entitled under an entail, or claiming a remainder after an 
estate-tail. Formedons are divided into a formedon generally; 
formbdoh in descender ; formedon in remainder, or reverter. 

The first species of action is maintainable by the immediate donee 
in tail. The second species by the heir or issue of a donee in tail ; 
and the third species by a person who is entitled, in remainder or 
reversion ^er an estate«tail. 

The formedon seems to lie in those cases only in which the title 
depends an the gift^ and tbe right is to be asserted by reason of the 
gift ; for when the donee in tail, or the issue, or a person in rever* 
sion or remainder, obtains an actual seisin, or even a seisin in law, 
by reason of the determination of a prior estate for life, 
continuing in the owner of that estate, and *is actually* [*344] 
disseised, he himself may maintain an assize, or a writ of 
entry sur disseisin, grounded on such actual seisin, or a writ of 
intrusion on such seisin in law ; and the limitation to this remedy 

(«i) 4 ft 6 Anae, e. 16. 
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viD be fliiity yean ; but shoold tkis penon be ffiansed alter he bka 
ttguatd his aeisiii, and ifie, die imie claimios jmt fmwuamitmy or 
the penoDS entitled in reversion or remainder, wiD, it is appro* 
bended, be driven to their fonm^n. 

The limitation to the several writs of ibrmedon was fifty jears» 
under the statute of Hen. ¥111. and the period is now redoced to 
twenty years by the statute of 81 James 1. c 16, with an exception 
in fitvoor of persons labouring under the disabilities of inEmcy, 
eorertore, unsound mind, absence beycmd seas^ or imprtsonment; 
so that a person who must sue his fonnedon wUl be barred, unless 
bis action shall be brought within twenty years from die time at 
which his right shall accrue ; or unless he shall labour under a dis- 
ability ; and in that case the action must be brought within twenty 
yean after the disability shall cease ; and when a fine with pro- 
clamations has been levied, nonclaim for five years, unless there has 
been a disability; and in case of a disability, then a nonclaim for five 
years after the disabiUty has ceased, will bar the remedy, although 
the period of twenty years limiled by the statute 81 James I. shall 

not be complete. 
[*S45] In those instances alone which concern ^limitations to 
the right of actual entry, and to the remedy by fonnedon, 
and nonclaim on fines, there are ezceptiona in Selvout of persons 
labouring under inCemcy, &c. In all the other instances, the only 
exception which was introduced is to be found in the statute of 
Hen. VIII. and the exception in that statute was confined to dis- 
abilities which existed at the time of passing the statute, and of 
course cannot be relevant at this day. 

The next species of remedy is for uUnuion on the death of a 
tenant for life (n), to the prejudice and disseisin of the remainder- 
man or reversioner ; or for an abatement of the seisin of the heir 
whose ancestor died seised of the fee-simple. 

When there is an .intrusion after the death of tenant in tail, a 
fonnedon, and not a writ of intrusion, is the proper remedy; and 
when there is an abatement of the seisin which descends to an hm 
in tail, a writ of fonnedon, and not a writ of entry sur abatement, 
must be prosecuted. 

The writ of ertrt sur abatement must necessarily be grounded 
on the seisin of the ancestor ; and therefore j!/ity year« is the limita- 
tion within which a writ of entry sur abatement must be brought 
It does not seem to have ever been supposed that the disseisin was 
to the heir, so as to bar him, unless he should bring his action within 

thirty years. 
[♦848] *But in regard to writs of rntrt sur intrusion, thirty 
years, or fifty years, according to the circumstances, is 
understood to he the period of limitation ; but no authority has 
been found which can be considered to bear on this point, and 
render it clear. 

(n) Booth on Real Actionf, chap. it. 
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The distinctions which present themselves, are, 

Ist, The writ of intrusion must be prosecuted by the persons 
originally disseised within thirty years ; and should thirty years run 
against him before he bad regained his seisin, he and his heirs 
would be barred of all remedy. But should he die within thirty 
years, the right would become ancBstrel, and the heir would be 
allowed to maintain his writ of intrusion at any time before the ex- 
piration of fifty years from the original disseisin. 

The period of limitation to a vnit of right is generally supposed 
to be sixty years. But the statute makes a difference in its limitation 
when the disseisin is committed against the demandant himself, and 
when it is committed against an ancestor. 

The demandant will be barred in case he was disseised, and has 
not brought his writ of right within thirty years ; and should thirty 
years elapse against the disseisee, and he should be barred, it would 
follow on principle that a bar to him would be a bar to all his heirs. 
But should the disseisee die before the thirty years are ex- 
pired^ the remedy of the heir would be *ance8trel ; and the [*347] 
heir might bring his writ of right at any time within sixty 
Tears from the time of taking the esplees^ viz. the profits in kind, or 
m rent, from a tenant at will, or for years. 

A bar to a writ of right, or rather a judgment in a writ of right, 
is conclusive on all other remedies ; since this is a remedy of the 
tnghest nature, and puts the title on the footing of the mere right. 
But a bar to an inferior writ, or an inferior remedy, is no bar to 
the superior remedy by a writ of right. And whenever circum- 
stances will admit, the claimant should try his title by every other 
means, before he resorts to the remedy by writ of right (o). 

It must be always borne in mind, that a fine with proclamation!^ 
levied during the pendency of the limited period of sixty years, or 
of thirty years, may be a bar to the right, and to the remedy by 
writ'of right, by reason of the nonclaim f<fr five years against a 
person who b not protected by the savings in the statute of non- 
claim. The like observation applies to all the other remedies by 
real action. Therefore, as often as a fine with proclamations 
occurs in a title which is to be protected against a claimant, or 
against a defect in the mode of deducing the title, the more 
sue, and the more easy, course, is to consider whether a 
bar has *not been produced by the statute of nonclaim on [*348] 
fines, before resort is had to the other statutes of limita- 
tion. 

On the other hand, it must also be remembered, that there are 
saving clauses in the statute of nonclaim on fines, while there is not 
any saving clause relevant to modern claims in the statute 32 Hen. 
VIII. c. 2. 

It may sometimes happen, that a fine with proclamations has been 

(o) WiilUms'f Notes to Saunden, and Booth onBeal Aotion*, S4. 
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leried, aud no bar effected by force of the fine, and yet a bar may 
hare been effected under the other statutes of limitation, even while 
the claimant, or person having title, was protected from the bar of 
the statute of nonclaim on fines. For example ; if a man abouML 
be disseised, and twenty-five years should run against him, and Uiea 
he ahoiidd become lunatic, or under any other disability, and a fine 
vnih proclamations should be levied by the disseisor, or penoii 
claiming under him, and afterwards five years should run wloie the 
person fo entitled should labour under a disability, in these circum- 
stances, the fine would, by reason of disability, be inoperatire to bar 
the title, and yet a bar would be effected under the statute of 
Hen. Vlll. ; since that statute makes no allowance for disabilities^ 
and therefore continues to run against the person who has the 
right, 

The like observation is applicable to all other instances whSch 
can occur under the statute of Hen. VHl. 
[«319] *The statute of 21 James I. contains exceptions in 
fiivour of persons under disabilities. But it may happen 
that a person is excluded from the benefit of the exoepfioDs in 
the statute of 21 James I. although under different circumstanoc^ 
he might have been protected by the saving clauses in ibe statute of 
nonclaim on fines : for instance ; the twenty yeaiv may have btgtm 
to run, and be nearly complete, and then a fine may be VevWd, A 
disability existing at that time wduld prevent the appKcation o£ the 
bar by die statute of nonclaim on fines ; and yet the bar under the 
statute of 21 James L would be complete at ihe end of the twenty 
years. 

These observations lead to another conclusion : When there are 
Hffttml fighUf and different remedies, a fine may be inefficient to 
bar one rights or one remedy, and yet it may become efficient to bar 
nnother right or remedy. 

For instance, if a ftian should be disseised, he may either faring 
his ejectment within twenty years, his writ of entry within thirty 
years, or his writ of right within the same period. A fine may be 
levied by the disseisor, and the operation of that fine may be 8U8f> 
pended, as against the right of entry, and consequendy against the 
ejectment, by reason of infancy, &c. and yet the fine may eventu^ 
ally become a bar to the remedy by assize, of by writ of entry, or 
by writ of right, on the ground that all disabilities have ceased, 

so as to allow the period of nonclaim to run. 
[*350] *The bar against the real action may also be complete 
under the statute of Hen. YIII. before the bar against the 
ejectment or right of entry will be complete under die statute of 
21 James I. For example ; should a disseism be committed against 
a person who is a lunatic, an infant, &c. and he should live for 
thirty years or more under the same, or « successive disability, the 
thirty years would be a bar to the remedy by assize, writ of entry, 
or writ of right ; and yet by reason of the saring -in the statute of 
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James an ejectment might be maintained ; and the consequence of 
success in an ejectment, or even of an entry, to revest die seisin, 
would be to establish a title in the rightful owner. 

These deductions are drawn from the language, and from the 
probable qonstruction, of these statutes; and it is possible that many 
o£ these points may be questionable, and even erroneous ; for it 
may be contended, when the right is- barred by the statute of limi- 
tations of Hen. YIII. the right of entry is banned as a consequence. 

It has sometimes been said, and Mr. J. Blackstone {p\ has 
favoured that conclusion, that a possession for sixty years unaer an 
undisturbed title gives a good title against all mankind. 

This is true only when a disseisin has been committed against a 
person who solely and alone was the absolute owner of the 
fee-simple; or as against several persons who were 
owners *of the fee-simple, as tenants in common, joint* [*351] 
tenants, or tenants by entireties. 

In considering the nature of the different remedies, adapted ta 
different circumstances, it will be obvious that there are many cases 
to which the period of limitation of sixty years has no application. 

In all cases of particular estates, with remainders or reversions 
expectant on them, the right of entry, or the right of action, arises 
only from the period of the determination of the prior estate ; and 
the period of computation, under the statute of limitations, begins tp 
run from the period of the regular determination of the prior estate* 

Therefore, when there is a disseisin of a person who was tenant 
for life, or an ouster of a tenant for years, and a disseisin of the 
fireeholder, and there were successive estates for life, in tail or in 
fee, it is well ascertained that each succeeding tenant will be enti- 
tled to make bis entry, or to bring his action, within twenty years 
from the time when his right accrues ; that is, from the time at which 
he would have had a right to the possession in case the seisin under 
which he became entitled had not been disturbed. 

The general principle, and the effect of the statutes of limitation, 
is to arrange claimants into different classes ; namely, as entitled to 
the whole fee-simple as taken from them by disseisin, or 
entitled to particular estates, or to *the reversion or re- [*S52] 
mainder in fee expectant on a prior particular estate. 

The writ of right is in general founded on a seisin of the fee- 
simple ; conferring the right to the immediate freehold. But it may 
be maintained by a person who, by himself or a joint-tenant (9), 
was seised of the freehold under one estate, and of the inheritance 
under another estate (r) ; but then the inheritance must, it is ap- 
prehended, have been expectant on an estate merely of freehold, 
and not of inheritance ; and seisin of the freehold by wrong («), 
or by a title which is defeated by a better title (/), will be sufficient 
to maintain the writ. 



(p) Se§ 1 VoL of AlMtncts, p. 250. (^ 1 Intt. 281 . (r) Ibid. («) Lttt. $ 482. 
{t) 1 last 2S1 •. 
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The writ of entry sur abatement must also be grounded on n 
seisin in law of the fee ; but the writ of entry sur intrusion may be 
founded either on a seisin in fee, or a seisin for life, but not on ar 
seisin in tail (u). It must also be grounded on an intrusion after 
the death of a person who was merely a tenant for life, and not after 
tiie death of a tenant in tail (x) ; or even of a tenant in tail after 
possibility of issue extinct (y). 

The writ of entry sur disseisin^ or writ ^f asnze, moat, by 
the common law, be grounded on an aettuU seism of an inheritance, 
either in fee or in tail, or of (he actaal freehold for life (r}. 
[*S5S] *With these diflferent circumstances end the periods of 
Hmitation for sixty years, fifty* years, and thirty years. 

The only other period is of twenty years, and it is designed for 
persons who cannot maintain either a writ of right or a writ of entry. 

These are, 

1st, Derisees who never were seised by themsetyes or others, and 
therefore have no other remedy than by ejectment 

Sdly, Persons who claim by force of the gift in tail, and therefore 
must bring a formedon or an ejectment. 

And lastly. Persons who have merely a right of entry for a eon- 
dition broken, &c. or who choose to prosecute a remedj bj entry, 
in preference to a real action. 

AH rights to make an entry must be prosecuted within twenty- 
years after the right of entry accrues, unless there be diaabiMes, and 
then within ten years after the disabilities shall cease. Thus persons 
who have a present right of entry must enter within twenty years, 
unless labouring under some disability^ and tlien witlun ten year» 
after the disability shall cease ; and persons who have future rights 
of entry, must enter within twenty years after these rights shall be 
complete, unless they can claim the protection and benefit of the 
saving in the statute of limitations, and then within ten years after 

they shall be free from disabilities. 
[*S54] * But it is to be observed, that though more than ten yean 
shall have run after the disabilities sfa^ll have ceased, there 
will not be any bar until the original twenty years are also complete ; 
and it is always to be remembered, that the period of limitation may 
be restricted and brought into a narrower compass by the operation 
of a fine with proclamations, and the statutes of nonclaim on fine& 
As the statutes of limitation operate in the mode of barring the re- 
medy, a bar to an ejectment will not necessarily be a bar to a writ of 
entry, or the like remedy. 

To consider the several divisions under which this head has beei¥ 
classed. 

First, Devisees, as such, and by force of the gift, have no other 
remedy than by entry. For want of seisin they cannot proBecute 

(u) BooUi on Real Actionf, chap. ir. 

ix) F. N. B. 609; 8 Rep. 172b ; BooUi on Real AelioDs, 185. 

{y) BcwW^ case, 11 Rep. 80. {z) BooUi, 177. 210. 268» 

* In tome books misprinted, forty. 
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« Teal action (a). ThU observation most be confined to devisees^ 
^quari devisees ; for after they have obtained a seisin, they are, as 
«dready noticed, in the same predicament with other persons who 
have been in the seisin ; and may maintain a writ of right, a writ of 
entry, or the like action, in the same manner as if they had been 
feoffees, grantees, &c. and seisin had been delivered to ihem, or 
those connected with them in privity. 

Thus, when a gift is made by inU to one for life, with remainders 
over, the seisin of the tenant for life is a seisin to those in remainder, 
to enable them to maintain a writ of entry, &c. 

*The only other class of persons who may enter, but [^355] 
cannot bring an action, are, 

Ist, Persons who have a right or title of entry for a condition 
broken : 

2dly, Persons who have a right or title of entry under particular 
statutes ; as the statutes of mortmain, &c. ; and, 

Sdly, Persons who have a right or title of entry by reason of a 
■chattel interest ; as, till debts shall be paid, or to levy the arrears 
of an annuity, as in Jemmott v. Cooley (6), or by reason of a term 
converted into a right of entry. 

SficoNDLT, A donee in tail by will, after he has obtained a seisin 
by himself, or by the owner of a particular estate, may, in the former 
case, maintain a writ of entry ; and in the latter case, maintain a 
formedon. In the mean time, an entry, or an ejectment, which pre- 
supposes a right of entry, is the only available remedy. 

Thirdly, Persons of this class are, in effect, already considered. 

In general a real action may be maintained whenever an eject- 
ment wUl lie. The exceptions, or the greater part of them, have 
already been noticed. The converse of the rule, however, is not 
true. Sometimes, as in the case of a discontinuance, the rightful 
owner may have a remedy by formedon, although he is precluded 
by the effect of the discontinuance from the remedy by ejectment. 
In other cases, as when there is a descent which has tolled 
the entry, *a man may be barred of his remedy by entry, [*356] 
and consequently of ejectment, and yet be at liberty to pro- 
secute a real action ; for although the remedy by ejectment is barred 
by the statute of limitations, by reason that twenty years have elapsed, 
&c. none of the statutes of limitation may have barred the remedy by 
real action : for example ; a man is disseised, and twenty years have 
run ; the twenty years are a bar to his ejectment ; but a writ of 
entry sur disseisin, or a writ of right, will lie for him within thirty years. 

Again ; *A dies seiised, leaving B his heir at law ; and B is dissei- 
sed by the abatement of C ; and twenty years elapse ; B is driven 
to his writ of entry sur abatement ; inasmuch as he is barred of his 
remedy by entry or ejectment. 

The like observation applies to an intrusion : and when the dis- 
seisee dies before he is totally barred by the statute of limitations, 
then, as sixty years are the limited period for barring the right under 

(a) I riwt. Ill ; 2 Schoales k Lftfroy, 104. (6) Raym. Rep. 1S6 ; 1 Ler. 170. 
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the seisin of the tficestor ; and as fifty years are the period for faat^ 
ring the remedy snr abatement, or sar intrwioii, the heir who ougr 
be barred of the remedy by ejectment or entry will neceaaaiily be 
driven to the writ of right, or to the writ of entry avr abatement, or 
to the writ of entry sur intrusion, or to the writ of entry snr dissei- 
sin ; as one or the other writ shall be adapted to his case, so as to 

enable him to avoid the bar of the statutes of limitation. 
[*S57] *A few general observations may be offered, and tbej 
will be equally relevant to the several statutes of linutatknL 

1st, Although joint-tenants and coparceners have a seisin per «y 
et per tout, yet it is agreed, that when there is a disseisin cf both, 
one of them may be barred by the statute of limitations, akbo^gli 
the statute shall not have effect as a bar to the other of tiiem (c). 

From the nature of things, however, this can happen only 'm 
cases falling within the exceptions- of die statutes of oonclaiBi on 
fines, and the statute of 21 James I. 

As between strangers, and one of several joint-tenants, fcc. the 
continuance of sebin in one joint-tenant, or tenant in conunon^ or 
coparcener, is a continuance of the sdsin in all. 

But one joint-tenant, tenant in common, or coparcener, may, 
by an actual ouster, exclude his companion from the seisin, and gaoi 
a title by nonclaim on a fine, or by the statute of limitations; and 
by an actual ouster, which may now be understood any act which 
denies the title of the co-tenant, may disseise his companion, so ttiat 
the statute of limitations may b^n to run (d). 

Sdly, The statutes never run against a man while be eontinues in 
the seisin ; and therefore a man must be ousted of his term, 
[*358] 6r disseised *of his fireehold, before the statute of lHmt»- 
tions will have any operation against him. 

In modem phraseology this is called mdeerae poensekn ; and by 
adverse possession must be understood, as far as respects estates ii 
freehold, a seisin under a wrongful estate* 

In what cases, and to what extent, courts of equity admit llie 
application of the analogy of the statutes of limitation. 

The first and most prominent rule is, that nonclaim on a fine by 
a mortgagor, or by a mortgagee, will not bar the other of these 
parties (Ud). 

Sdly, A fine by a trustee will not bar his cesivi que trust ; and 
a fine of cestui que trusty tohUe he holdi a$ sucky wiU not bar his 
trustee. 

But as between a mortgagor and a mor^^ee, the equity of 
redemption of the mortgagor may be barred by the lapse of twenty 
vears; and in case of disabilities, then of ten years after the disa* 
bilities cease, without any recognition of his title to redeem. 

The cases on this point, with their qualifications and exception^ 
are stated, in PotoeU on Mortgages (e). 

(e) Ro€ T. RawUtonj 2 Tannt. 441. (d) Snpra. 

(dd) PoweU on Mor^nret, 219. 282. 

(«) 406; Boole y. Hea^, I Vei. k Beamet, 540. 
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The role is adopted m analogy to the tioie allowed for prosecu-- 
ling a rigbi of entry under the statute of- 21 James I. c 

*In day v. SmUk (g). Lord Keeper Henky obsenred; [*S69] 

^* 1st, What is the length of time to bar a bill of re- 
new? 

** Bdly» From what period the time is to be computed 1 

^ To the first : twenty years is the proper period. Edwards r. 
Cmrol settled tins point 

*< Nothing can demand the assistance of the court but conscience 
and reasonable diligence ; lache$ and neglect are discountenanced 
here ; and therefore it was necessary to introduce a limitation. 

** Lord M'orlh says right, viz. that there is^ no settled limitation 
to a bill of review ; yet after twenty years I will not reverse, but 
for very apparent error. As the court had not legislative power, 
the oourt could not limit the time ; but as soon as the parliament 
had limited the time of bringing actions at law, courts of equity 
adopted the rule, and applied the parliamentary rule to equitable 
cases. Twenty years is fixed by 10 William III. to bring error of 
fine or recovery.** 

In Daoie v. BeardBham (A), the defendant could not obtain relief, 
as devisee of copyhold lands, which had^ descended to the custo« 
mary heir, subj^^ct to a trust created by the will, because twenty 
years adverse title, not merely possession, (for the devisee had held 
the possession as tenant,) had run as between the heir 
*and the devisee, though the heir was constructively a [*M0] 
trustee for the devisee. 

In this case Dome agreed for the purchase of certam copybcM 
lands, which were surrendered out of court to his use. Before 
admittance he died, having copyholds, and havbg made his will 
after the said contract, and thereby devised to the plaintiff (who 
was then, and at his death, his heir) all his copyholds ; after his 
death, his wife being prwimetU ensemt at his death, was delivered of 
the defendant's wife, who then became the heir of the devisor. 

The plaintiff taking it for gpranted that the copyholds so con* 
tracted for did not pass by the will,' suffered the heir to be admit- 
ted, and held the same of the heir for twenty years, and paid her 
rent for that time. 

Afterwards the pliuntiff edibited his bill to have those copyhold 
lands decreed to him. And it was, on the hearing, declared by 
the court that it was clear the said copyholds so agreed for did pass 
by the willto the plaintiff^ for that the purchaser had an equity to 
recover the land ; and the vendor stood trusted for the purchaser, 
and as he should appoint, till a conveyance executed. It was 
ruled, that if upon articles for a purchase, the purchaser dieth, and 
deviseth the land before the conveyance executed, the land passeth 

(/) 1 Vef. A Beamei, 688. {g) AmbU 647 ; S Bro. C. C. 640. J 

(MlCh.C.88. * 
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in equity ; but inaamoch as the [riaiDtiff bad admitted the title to 

be in the heir, and paid her rent, and agreed so to do, the 
[*S61] court should not decree it, but ^declared, if the plaintiff 

had came m Hme^ it was proper to be decreed. 
Thus twenty years was a bar to the equity of the devisee. 
In Earl Cholmandeley and Darner v. Lord C/tnlon, (t), his honour, 
the late Master of the Rolls, on that head of argument for Lord 
dmUmy which relied on the possession of himself and his father for 
twenty years and upward, as owners, subject to an existing mort- 
g:^;e, observed, 

*^ It seems to me that there is no room in this case for the ope-» 
ration of the statute of limitations. 

<* There is a possession of twenty years ; but not in the charaeier 
0f owner of the legal estate^ nor under any claim of being so en- 
titled. The subsistence of the mortgage has been all along recog-* 
nised, and nothing but the equity of redemption was ever claim^ 
by Lord Clmton. Even at law, it is not mere possession that is 
sufficient to bar the claim of the true owner. There must be some- 
thing tantamount to a disseisin. Now though there may be what is 
deemed a seisin of an equitable estate, there can be no disseisin oC 
it ; first, because the disseisin must be of the entire estate, and not 
of a limited and partial interest in it ; the equitable ownersfaip 
cannot possibly be the subject of disseisin; and secondly, be- 
cause a tortious act can never be the foundation o( an equitable 

title. 
[*S62] '' «In the case of Hopkins v. Hopkins (2) Lord Hard- 

wicke^ speaking of the analogy between uses and trusts, 
says, << it is very true this would not have been endured if courts of 
<* equity had not in genera) allowed these trust-estates to have the 
'^same consideration in point of policy with legal estates, and 
« given the same power to cestui que trusts with respect to aliena* 
** tions as if it was an use executed. Therefore a tenant in tail of 
<* a trust may bar his issue by a fine ; a tenant in tail of a trus^ 
<* remainder over, may dock the remainder by a common recovery ; 
<< nay, some go so far as to say he may do it by feoffment on\y. 
** But all these are common assurances, and rightful methods of 
*' conveying estates; for it was never allowed that in trust-estates 
*< a like estate may be gained by wrong, as there might be of a 
** legal estate ; therefore, on a trust in equity no estate can be 
<< gained by disseisin, abatement, or intrusion, it is true it may 
<* happen so upon a trustee, and in consequence the cestui que trust 
<< may be aflected, but that is on account of binding the legal 
<< estate ; but on a bare trust no estate can be gained by disseisin, 
«( abatement, or intrusion, while the trust continues." 

** If George Earl of Orford had died seised of the legal 
fee^ the late Lord Clintorij who entered on his death, would 
have gained an estate by abatement, which could only be 

(«) Z MeriTftle, S57. (/) 1 Atk. 581. 
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^defeated, in the first instance, by entry ; and after a de* [*36S} 

scent cast, by action. And after twenty years continu* 

ance of the possession no ejectment could have been maintained. 

** But equity does not acknowledge that Lord Ctintan by enter- 
ing without title gained any equitable interest in the estate, and the 
legal interest he does not profess to have acquired. An equitable 
tide may, undoubtedly, be barred by length of time, but it cannot 
be shifted or transferred. What was once my equity, may, by my 
laches^ ht wholly extinguished ; but it cannot, without my act, be- 
come the equity of another person. It does not therefore follow 
that an equity can be acquired by length of possession, because by 
length of possession it may be barred. Here it is admitted that 
the equity of redemption subsists ; and so long as it subsists the 
question to whom it belongs must remain open. Somebody is en« 
titled to redeem, and to have a conveyance of the legal estate. 
To whom is the court to direct the conveyance to be made ? to 
him who shows a title t or to him who has nothing to show but a 
possession of twenty years 1 If to the latter, then a twenty years 
possession must constitute, not merely a bar, but a positive title to 
an equitable estate. Lord Hardwick^s position would no longer 
be true, for disseisin, abatement, or intrusbn, would be . available 
modes of acquiring equitable estates. 

** It will not be disputed that an equity of redemption is 
an equitable right, for it is only *in equity that after for- [*S64J 
feiture it has an existence; and although the equitable 
ownership be in the mortgagor, yet his possession is of a more pre- 
carious nature than that of any other cestui que trust. In general 
a trustee is not allowed to deprive his ceetm que trust of the pos- 
session; but a mortgagee may assume the possession whenever he 
pleases ; and therefore a mortgagor is called tenant at will to the 
naor^ageiB, and, in point of possession, he is so even in equity ; for 
a court of equity never interferes to prevent the mortgagee from 
assuming the possession. It cannot be said, therefore, that Lord 
Clmtonj who acknowledged the title of the mor^agee, has had any 
other than a precarious and permissive possession, which would be 
insufficient for the acquisition of a right, even supposing that by 
any possession an equitable right could be acquired. By the civU 
law, prescription can only run in favour of him ** qui^ neque vi, 
neque clam^ neque precarioy poesideU^* A permissive possession^ 
however long it might, in point of fact, have endured, could never 
ripen iuto a title against any body, for it was not considered as the 
possession of the precarious occupier, but of him upon whose 
pleasure its continuance depended. 

*' Lord Ilaxfitokke somewhere says, that a cestui que trust may 
disseiae his trusteey and gain the legal estate. Doubtless the legal 
estate may be gained by disseisin. The cestui que trust 
may have a substantive independent ^possession, but a [^SCS] 
mortgagor never can disseise his mortgagee ;* why ? be- 

* Thn piopontion is tpo generU. A fcoffmeitt wrmld be a legal dUseino. 
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eaiue his poMeflsion is not properly bis own, bat that of die mort- 
gagee. In Harmood v. OgUmder (n), it was considered as doabtfid 
whether the trust continued to subsist, or whether the long pc^ooce 
sion had not disseised the trustee himself; but it was eonceired by 
Lord Jibanley^ first, and afterwards by the present Lord Chancel- 
lor, that if it subfflsted, and if the trustee cmUd recover at hanng the 
legal eetaUy it would follow, that the right of one of die cesHd qwe 
trusts could not be barred by the length of time during wkddi he 
had been out of possession. On that principle, Lord Mmdeffdi, 
m the case of Lawley v. Lawley (o), over^nried the plea of fte 
statute ot limitations, on the ground that the legal estate was in 
trustees. 

« There, in a marriage settlement, one of the trusts was, if the 
wife surviTed, to pay to her the rents and profits of certain lands^ 
as the same were at that time let The Inisband during his life 
greatly increased the rents of the estate ; and upon his death the 
wife enjoyed the whole of the rents, making no distincti<m between 
the original and the additional rent About /ourlsen yeare after 
her death the heir at law filed a bill for the purpose of reco- 
yering the surplus rents. The statute of limitations was pleaded, 
and on the ground I have stated, that the estate was in 
[*366] ^trustees ; Lord Macclesfield disallowed the fAe^. Now U 
is perfectly clear, that under any other circumstance the 
demand for those rents would have been barred ; but it was con- 
ceived, that so long as the trust subsisted, so long it was impossiMe 
that the eestm fue trust could be barred. The eeshd que truet 
could only be barred by barring and excluding the estate of the fnuese. 
In the present case the trust subsists. The mortgagee is trustee of 
the legal estate for the person who has the equity of redemptioB. 
And I am of opinion that the person who has the equity of redemp- 
tion is the plaintiff, Mrs. Darner^ as the devisee of Horace Earl of 
Orford. For as there could be no disseism of an equitable estate 
there was nothing to prevent him from devising this interest; and the 
genera] words of his will are sufficient to include it" 

Againist that judgment there was an appeal. The case, after 
many intermediate discussions, was finally decided in the house of 
lords, on the ground that time was a bar to the remedy. 

And unless the analogy be applicable, as between two persons 
having coofiicting rights in equity, respecting the equitable owner- 
ship, the operation of the rule would be very limited. 

And in LleweWn v. Mackworth (p), the defendant's counsel insisted 
that the plaintiff was barred by the statute of limititions, 
[*367] In answer, it was said, that this is a trust which *the plain- 
tiff claims, and therefore the statute of limitations did not 
extend to this case. But Lord Hardwicke^s opinion was, that that 
was not a sufficient answer, for that rule only holds betuseen oeehd 
que trust and trustee ; but does not extend to the case of a stranger, 

(n) 6 Vet. 199 ; 9 Ym. 106. (o) 9 Mod. 98. {p) Bmi. Ch. Cm. 449. 
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ioT a fitranger to equally obliged to claim the benefit of a trost withia 
tbe time aroointed by the statute, in case of a trust estate, as if it 
had been a legal estate. 

' Tlttre 189 he added, hardly any ancient family but there are long 
terms in the hands of trustees ; and if strangers might be allowed to ' 
lay claim to them after any lei^h of time it might be greatly incon* 
iteaieiit ; and as it is a stranger that claims tbe benefit of this trust 
in the present eaae, the length of time must be a bar« 

Id IJewdUn y. «/lf«efci9ori& the legal estate wa9 in a trustee,^ and 
the contest was between several persons claiming the benefit of the 
tnist ; but the trustee was not, as far as can be collected from the 
report, a party to the cause. 

(Sp in Basket v. Pierce (9), the Lord Keeper was of opinion, that 
the fine of a cestui que trust in tail, and nonclaim, would bar the 
equitable remainder-man in tail ; for equitable rights are as well to 
be bound by fine as actions and titles at law : and though he suffered 
the plaintiff to bring an action in the name of his trustee, he declared 
Us opinbn to be, that the plaintiff was barred. This doctrine is be- 
coming more general, and more readily adopted. 

*A diflference is taken between a trust which charges [*368] 
the jMTson, and a trust which charges the land. 

The latter may, the former cannot, be barred. 

In Hopkms v. Hopkins (r) the language of Lord Hcardmcke was, 
^H was nevev allowed, that in trust^states a like estate may be 
gained by wrong, as there m^ht be of a legal estate ; therefore, on 
n trust in equity no estate can be gained by dissebin, abatement, or 
intmsioD. It ia true it may happen so upon a trustee, and in con- 
•equenee the cestui fiie trust maybe affected, but that is on account 
of binding the legal estate ; but on a bare trust no estate can be 
gained hj ifisseisin, abatement, or intrusion, >while the trust con- 
tiiraes. " But UewdUn v. Maekworth was in 1 742, and consequently 
of a subsequent date, and is to be considered as a correction, or at 
least an explanation, of the doctrine in Hopkins y, Hopkins, 

Id Btmd v. Hopkins (9), Lord RedesdoLe^s language was, <* the 
statute of limitations does not apply in terms to proceedings in 
courts of equity ; it applies to particular actions at common law, 
and limits the time within which they shall be brought according to 
the nature of these actions ; but it does not say there shall be no 
recovery in any other mode of proceeding. The first pert of the 
preamble appKes to particular writs ; the second part to 
quiet possessions, *and tbe enactment proceeds on the first [*369] 
only. At the time of passing that act in this country, 
{Ireland} suits in equity were very common ; and the manner in 
winch conrt^ of equity had considered the statute of limitations in 
England was well understood. Therefore this act must be con- 
sidered as having passed with full knowledge on the part of the legis- 
latnfe of the construction put upon a similar statute in England, in 

(9) I Vcfii. 226. (r) 1 Atk. 691. (<) 2 Scboales & Ltfroy, 428. 
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proceediDgB in courts of equity ; and that courts of eijuityiroiildiiot 
probably be considered as affected by it, otherwise than as courts had 
been considered as affected by the English act, that is, it woidd be 
eonttdered as affecting equitable titles, and equitable titles by analogy 

to it. 

<^ There are certain principles on which courts of equity aet^ 
which are very well setded. The cases which occur are various^ 
but they are decided on fijEcd principles ; courts of equity have, ia 
this respect, no more discretionary power than courts of law. They 
decide new cases as they arise, by the principles on which fonner 
cases have been decided, and may thus illustrate or enlarge the 
operation of those principles ; but the principles are aa fixed and 
certain as the principles on which the courts of common law pro- 
ceed. 

** Nothing is better established in courts of equity, (and it was 

established long before this act) than that where a title 
[*S70] exists at law, and *in conscience, and the effectual asser-r 

tion of it at law is unconscientiously obstructed, relief should 
be given in equity ; and that where a title exists in conscience, 
though there be none at law, relief should also, though in a different 
mode, be given in equity. Both these cases are considered by courts 
of equity as affected by the statute of limitations ; that ia, if the 
equitable title be not sued upon within the time within which a legal 
tide of the same nature ought to be sued upon, to prevent the bar 
created by the istatute, the court, acting by analogy to the statute, 
will not relieve. If the party be guilty of such laches in prosecuting 
Itts equitable title, as would bar him if his title were solely at law, he 
shall be barred in equity ; but that is all the operation this statute 
has or ought to have on proceedings in equity; and the statute 
having been made in this country, after these principles had been 
fully established by the decisions of the courts of equity in England, 
on the statute of limitations made in that country, it must have been 
the intent of the legislature here to leave it open to courts of equity, 
guided by their established principles, to determine how far the 
statute should be applied to their proceedings. If a court of equity 
goes beyond the line which it ought to adopt as its limit, there is a 

court of last resort which may correct its errors : if that 
{*371 ] court should act so as to alter, instead of declaring *the law, 

the legislature may interfere ; but if the court of last resort 
decides, and the legislature acquiesces, the law must be taken to be 
according to the decision." 

And in Meldicot v. 0*D(mel (t), Lord Jilannera s^d, << Can the 
« court give relief to a person sleeping oti bis rights for twenty-seven 
** years 1 Can this court listen to the case, and interpose its relief ¥ 
<' I think it utterly impossible. The court will stand neuter ; and 
<^say, length of time and acquiescence have deprived you of reliefl 
** It has been suggested,'' he added, ^* that I lay too much stress 
^ upon length of time ; and I attach more credit to it, than Lord 

(0 IBallf^Beatty, 156. 
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^ Jteiesdaky or any of my predecessors have done. I confess I 
^ think the statute of limitations is founded.upon the soundest prin- 
<<ciple and the wisest policy ; and that this court, for the peace t)f 
^* families, and to quiet titles, is bound to adopt it in cases where the 
^* equitable and legal title so far con^spond, that the only differenca 
*< between them, is that the one may be enforced in this court, and 
** the other in a court of law." 

And his lordship, after noticing the observations of Lord Camden 
in Smith v. Clay («), observed, **now, I think that Lord Camden 
has put it, that he will consider an equitable right barred in the 
same manner as a legal title would be in a, possessory action 
at law.'* 

*" And in cases of fraud, where the facts constituting the [*372] 
fraud are known, where there is no subsisting trust or con- 
tinuing influence, the same principle will apply (uu) . In the case of 
Hovenden v. Lord Jkmesley (x), decided by Lord Redesdale^ and in 
<he cases there referred to, this principle is laid down, that if the 
equitable title is not acted upon in the same time the legal title 
should, it is barred. And in Bot^ v. Hopldns (y) Lord Redesdale 
lays down the same doctrine. And I would refer also to the case 
of Bonny v. Ridgard (ir), cited Andrew v. Shrigley (a), Townshend v. 
Townshmd (6), where the same principle is recognised and acted 
upon (c). 

<< I think then 1 stand well supported by principle and authority, 
in saying that this court is bound to regulate its proceedings by 
analc^, or in obedience, to the statute of limitations." 

Also in Bvarke v. Crosbie (d). Lord Manners observed, ** it is ad* 
mitted that length of time may be a bar to an equitable title ; and 
that a married woman is bound by a decree to which she and her 
husband were parties." 

He proceeded in another part of the judgment (e) to observe, a 
« bourt of equity is not to impeach a transaction on the 
ground of *fraud, where the fact of the alleged fraud was [^373] 
within the knowledge of the party sixty years before. On 
the contrary, I think the rule has been so laid down, that every new 
right of action in equity that accrues to the party, whatever it may 
be, must be acted upon at the utmost within twenty years. Thus, in 
the case of redemption of a mortgage, if the mortgagee has been in 
possession for a great length of time, but has acknowledged that his 
possession was as mortgagee, and therefore liable to redemption, a 
right of action accrues upon that acknowledgment. But if not pur- 
sued within twenty years, it is like the case ajt law of a promise of 
payment beyond the six years, and non assumpsit infra sex annos 
pleaded ; and so in every case of equitable title (not being the case of 
a trustee whose possession is consistent with the title of the claimant)^ it 

«) S Bra. C. C. 699. (iiu) 1 Sdbotlei fr Lefroy, 414. {x) 2 Scboalei & lierroy, 607. 
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must be pursued within twenty years after the title accrues. Ttait 
was so considered by Lord Camden^ in Smith v. CUsy^ referring to 
Jenner v. Tracy (/)» that the same length of tune should l>ar a 
demption that would bar any other equity. In Floyer v. ~ 
ton {g)^ it is laid down by Sir Joseph Jtkyll^ tbut as the siatuU of 
UmitaUons had^ in the ease of lands ajier twenty years possession, barred 
the plaintiff of his entry or ejectment^ so f/ie court of equity, m Ibniuaion 
of that law, woula not (Ulow the mortgagor to redeem the 
[*S74] ^mortgage after the mortgagee had been twenty years in fos^ 
sesnon. It seems to me, therefore, that the statute of YuA^ 
tations would of itself be a complete bar to the relief sought on this 
billy as it is impossible that any new right of action could have ac» 
crued since 1735." 

In Hovenden v. Lord Jhmesley (h). Lord Bedesdale said, ^^ 1 have 
looked at a great number of cases (t) for the purpose of seeing how 
far this rule has been adof>ted at different times ; and I think it is 
impossible not to see that courts of equity have constantly guided 
themselves by this principle, that wherever the legislature has limited 
a period /or law proceedings, equity will, in analogous cases, con<r 
sider the equitable rights as bound by the same limitation.'' 

The law of courts of equity on this subject is not become so prC'^ 
cise as to admit of clear and definite rules, or of a statement of de-f 
ductions by way of rule. 

Expressions of eminent judges in courts of equity will ahow thtt 
progress which has been made towards a settled rule ; and for that 
reason more ample extracts have been and will be given on this head 
than are consistent with the general plan of this work. 

From the cases it will be collected that the courts of equity havn 
to apply the analogy, 
[*375] *lst, Between trustee and his cestui que trust : 
2dly, Between mortgagor and mortgagee : 

Sdly, Between the mortgagor or trustee on the one part ; and an 
the other part, a person who claims adversely in opposition to the 
title under which the mortgage was made, or the trust created : 

4thly, When all parties admit the title of the mortgagee or trustee; 
but there are differeni claimants of the equity of redemption, or of 
the benefit of the trust under* conflicting titles, and one of them has 
an adverse possession. 

A.nd courts of t^quity have to consider the exceptions arising first 
from fraud ; secondly, from implied trust ; and thirdly, from tbedis* 
abilities of infancy, coverture, &c. 

1st, As between a mere trustee and his cestui que trust, the trustee 
cannot set up his possession as adverse to that of his eesim fus 
trust. The possession is consistent, and not adverse. 

Equity will in this case interpose against any attempt of the 
trustee to protect himself from the performance of the trust. 

Thus, in Hovenden v. Lord Annesley (k). Lord Eedesdak ob« 

</) 8 P. Wmi. 287, note B. (r) 1 P. Wma. 270l {h) t SchotAta & Lefhnr, Wn 
(•) Su Caiea m page SSS, (k) t Sehoales & Lefroy, 607. ' i 
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served, thtt if a trustee is in poese^on, and does not execute 
trust, the possession of the trustee is the possession of the cestui que 
trust ; and if th€ anlyeirewnstanee i$^ that he does not perform 
hiiirmtf his ^possession operates nothing as a bar, because [*S76] 
his possession is according to bis title. This, it is to be 
remembered, is the language of a judge in a court of equity, de^ 
fining the rights between a trustee and his cestui que trust. 

And in bis Treatise on Pleadings (k) Lord Redesdtdc has ob- 
served, 

<< Wherever a person comes in by a title opposite to the 
title to a trust-estate, or comes in under the title to the trust- 
estate, for a valuable consideration, without fraud, or notice of 
fraud, or of the trust, a fine and nonclaim may be set up as a bar 
to the claim of a trust. When a fine and nonclaim are set up as a 
bar to a claim of a trust, by a person claiming under the same title^ 
it is not sufficient to aver, that at the time the fine was levied the 
seller of the estate, being seised, or pretending to be seised, con- 
veyed ; but it is necessary to aver that the seller was actually seised* 
It is not indeed requisite to aver that the seller was seised in fee ; 
an averment that he was seised u/ de libera tenementOf and being sO 
seised a fine was levied, will be sufficient* 

^^ Bat the rule applies only to trustees under declared trusts. 
When a person becomes a trustee constructively, then the analogy 
of the statute may be applied (2). Davie v. Beard^ham is 
a practical application of this doctrine. And *LoTd Manners [*377] 
observed (U), <^ Thatin cases of trusts, and of constructive 
fraud, equity will regulate its decisions by analogy to the statute of 
limitations, although it be not bound by it" 

And it seems that a fine may bar a cestui que trust claiming under 
a conflicting trust, in opposition to another cestui que trust (m) who 
levies the fine. 

Thus in PenviU v. Luscomh (n) the language of Sir Joseph Jekytt 
was, << The statute of fines bars him who has a legal title if he 
does not enter within five years ; and him who has an equitable 
title, if he does not bring lus bill within five years, which amounts 
to an entry." 

And a cestui que trust may, by feofi'ment or adverse entry, devest 
the estate of his trustee ; and may, by a fine with proclamations di- 
rected to that object, bar the trustee by nonclaim. This was ad- 
mitted by Lord tlardtolcke (oj. 

Even the title under an attendant term of years may be barred 
by the cesttn que trust, when there is clear and distinct evidence 
that he claimed to hold adversely, and in opposition to the trus- 
tee (p). 

And a trust, arising by implication or construction of liiw, 
is confessedly a case in which time may run adversely be^ 

{k) Mitfnd, pL fOS: f Ffeemao, 21. (0 S Sehodet aad Lcfnr, SSS. 

(U) BaU aiid Beatty, 119. (m) Batket t. Pierce, 1 Vera. SSS. (n) Moielej, 7S. 
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tween the trustee and cestui que trust, so as to bar the. teUid que 

trust. 
[*378] *Sdly, As between mortgagor and mortgagee, wlule that 
relation continues, and is acknowledged, lapse of time wiU 
not be a bar ; but from the time the mortgagor or mortgagee b^iiig 
to hold as owner, then the analogy applies. The mortgagor is 
bound to pursue his right to redemption within the limited period ; 
and the mortgagee may, subject to the relief afforded by equity, 
lose his estate in like manner as any other legal owner may loaelus 
legal title, by the bar of the statute of limitation. 

The relative situation of the parties, however, calls, even at law, 
for more strict and complete evidence of ouster, disseisin, &c.; and 
h rarely happens that a mortgagee is barred by fine, since the 
evidence of his title is preserved by the payment of interest, 
&c. (p). 

The exclusion of the title of a mortgagee is more generally re* 
ferred to the presumption of payment of the mortgage-money, and 
a re-conveyance of the legal estate. 

Sdly, In a case of this description the title is merely legal, and 
tile parties must stand or fall by their legal rights {qV Hence the 
observation of Lord JllvanUy in Harmood v. Oglanaer (r), " If the 
parties are entitled at law they must prevail." 

The trustee, on behalf of the c^fui que trust, or the 
[*379] cestu} que trust in the name of the ^trustee^ must assert the 
title *, and equity, except in cases of fraud, or of construc- 
tive trusts for the benefit of infants, &c. cannot interpose in behalf 
of the cestui que trust ; on the other hand, the person who obtains 
possession in opposition to the title of the trustee, or mortgagee, 
as having the legal estate, has no right to relief in equity to restrain 
the trustee or mortgagee, or the cestui que trust, or the mortgagor, 
from using and availing himself of any legal remedy, by which the 
legal title may he re-established. This is the scope and substance 
of the observations in Harmood v. Oglander. 

In cases of this sort, the bar, if any, must originate from non- 
claim on the legal operation of a fine, or the right and the power of 
pleading with success some other statute of limitation. 

It is a subject over which equity has not any direct jurisdiction. 
The question, if it arise in a court of equity, must be incidentally. 
It may arise on a question of right to decree specific performance 
of a contract ; or the right to an account in respect of a rent, &c. 
In a late case, a court of equity compelled a purchaser to accept a 
title bottomed on the operation of the statute of noaclaim on fines, 
on evidence showing who was- the heir to be barred, and that be 
was free from disabilities. 

In cases thus circumstanced the bar of the trustee is a 
[*S80] bar of the cestui que trust ; and the *titlej8 wholly legal, 

{p) Firmar»9 eue, 8 iUp. 77. (?) 2 Sehoales & Irefroy, 70. «». (r) 6 Yet. 415. 
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Bud must be 'sued 6it the footing of the right to the legal estate, 
as between the trustee and the disseisor, &c. 

And it was observed by Lord Manners (r), that the opinion of 
Sir Joseph JekyU^ in Lechmere v. Lfjrd Carlisle^ (^^ That the for-, 
** bearance of trustees in not doing what it was their office to have 
<* done shall in no sort prejudice the cestui que trusts,") if it could > 
applj, which he did not conceive it was intended to do, such 
a case as this before the court has been often denied, and it 
is contrary to many decisions. And he continued to obKervey- 
** If the trustees who are so appointed neglect their duty, and suffer, 
an adverse possession of twenty years to be held, I apprehend the 
statute of limitations is a bar to the cestm que trusts. I do not, 
however, decide this case upon that point; for here the plaintiff,* 
by his bill, calls on a party specifically to execute an agreement' 
under such circumstances, and after such a length of time, that his 
title cannot be sustained here upon any principle against those who 
have got the legal interest, accomfianied by so long a possession. 

In another case (^), Lord Redesd(Ue*s judgment was delivered 
in these terms: *<It b said that courts of equity are not wittuQ 
the statute of limitations. This is true in one respect ; 
they *are not within the words of the statutes, because the [*381 ] 
words apply to particular legal remedies; but they are 
within ttie spirit and meaning of the statutes, and have been always' 
so considered. ' 1 think it is a mistake in point of language to say 
that courts of equity act merely by analogy to the statutes. They 
act in ohedmhce thereto. The statute of limitations, applying itself 
to certain legal remedies, for recovering tlie possession of lands, for 
recovering of debts, &c. equity, which in all cases follows the law, 
acts on hgal titles and legal demands^ according to matters of con-* 
science which arise, and which do not admit of the ordinary legal 
remedies ; nevertheless, in thus administering justice, according to 
the means afforded by a court of equity, it follows the law. 

** The true jurisdiction of courtcT of equity in such cases is to 
carry into execution the principles of law, where the modes of 
remedy afforded by courts of law are not adequate tojtbe purposes 
of justice to supply a defect in the remedies afforded by courts of 
law. The law has appointed certain simple modes of proceeding, 
which are adapted to a great variety of cases ; but there are cases, 
under peculiar circumstances and qualifications, to which, though 
the law gives the right, these modes of proceeding do not apply. I 
do not mean to say, that in the exercise of this jurisdiction courts 
of equity may not in some instances have gone too far, 
though they have been "^generally more strict in modem [*382] 
times. So courts of law, fancying that they had the means 
of administering full relief^ have sometimes proceeded in cases 
which were formerly leit to courts of equity ; and at one period this 
ako seems to have been carried too far. 

(r) Bull & Beatty, 68. («) Sovenden ?• Annesleyy 3 SchMles & Lefroy, 690. 
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** 1 tluiik» therefiore^ oonrts of equity are bound to yield obedience' 
,io the statute of limitations upon aU legal tUUs and legal iemande^ 
and cannot act contrary to the spirit of its provisions. I think the 
statate must be taken yirtuallj to include courts of. eqaity ; for 
when the legislature by statute linnted the proceedings at lav in 
. certain cases, and provided no express limitations for proceedngs 
in equity, it must be taken to have contemplated that eqaity foliawed 
the law ; and therefore it must be taken to have virtually eaaeted 
in the same cases a limitation for courts of equity ;" and ha cHed 
and commented (hi the several cases in the note (s )• 

In all cases in which the application to equity is to remove Ae 
impedimeot to the trial of the title at law, as in the instance ot an 
outstanding term, the limitation of time must depend on the rules 
<£ law, and not of equity ; and the statute must be pleaded at kw, 

and not in equity. 
[*M3] *4thly, On this point there are the conflietkig opinions of 
Sir tVUHam Grani against the bar by time, and of Lord 
Hatimcke^ and other judges, for the bar by time. Lord Hatimeke 
bald, that die rule against the bar is confined to die cases of a trus- 
tee, and ceetm que trust (I). Sir Hiomae Plumm^e judgment in 
Ch^bnandeUy v. CUnkm was in direct opposition to that of Sir Wit' 
liam Grant in the same case, on this very pobt («), and Aat opimatk 
was on this point affirmed in the ferds. 

If in ChobsMndeUy v. CUnimk {x) the mortgagee bad been m fhe 
rweeipt of the rentdy- instead of the receipt of the mUretiy then, in cob* 
foirmity with all sound principle, the equity of redemption would 
have belonged to Mrs. Darner; supposing the other questions to 
be in her favour ; since, under these circumstances, the poesesnon 
of the mortgagee would, in the contemplation of a court <^ equity, 
have been the possession of the person really entitled to the equity 
of redemption ; and even an admiBsion by the mortgagee, that one 
' of two chiAants was the owner, would not have prejudiced A» 
person in whom the tide really rended. 

Suppose a person who had made a mortgage in foe of \m estate 
were to devise it by a will not duly attested, and the devisee ifere 
to «iter, and continue in possession of the estate, would not five 
years nonclaim, on a fine with proclamations levied by him, bar 
the heir of mortgagor? It should seem that it would. 
[*S84] indeed *the very point appears in 2 Freeman, 18 (y), ia 
a note made in reporting iSolMtiry v. Baggott ; for it is 
diere said, ** It was held, that an equity of redemption would be 
« barred by a fine, if no claim were made in five years, and that an 
« entry on the land would not serve, because the entry is not law* 
<< ful ; but^ party mmt bring his eubpemOy or else he will be barreiJ^ 

(t) Swtifh T. Clay, Ambl. 645 ; 8 Bro. C. C. 699 ; HolKngsworth, 1 P. W. 74S ; Loekq 
T. Loekey, Prec. in CbaBcery, 518 ; fVeMim t. Cariwrigiii^ SeL Caa to Gb. 34 } iSMi 
Sia Company ?. Wymtmdatll, S P. W. 14$ : BUktuU^, Gough. S Atk. 688. 

(t) Sapn, 368. (u) 8 Jacob Sf, Walker, 1. {x) t McDTSle, 867. 
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Sir Joseph JekyU seems to have adverted to the same point in Pen- 
viil V. Luscbmb (u). 

An equity may arise ont of fraud ; as concealment of title, &c. 
and equity will not suffer the statute of limitations to run, except 
from the time at which the fraud is known. 
t From the kno^vledge of the fraud the bar in equity begins to 
run (a?). 

So equity may protect a plaintiff, seeking this right, from being 
barred by the statute of limitation or nonclaim on a fine, while a 
bill of discovery is depending, and the defendant is withholding evi* 
dence of which the plaintiff is entitled to avail himself (y). 

Though implied trusts are in general liable to be barred by time, 
there is an exception to a certain extent in favour of infants. 

When a trustee for an infant sleeps on .his title, and a stranger 
enters, he becomes, by construction of a court of equity, liable to 
account to the infant for the profits. 

: ^During the infancy, the cestui que trust will not be bar- [*385] 
red by the. possession of this trustee by construction. But * 
from. the period at which the infant shall become adult, he must be 
active in .asserting his title, or he will be liable to be barred by time, 
in like manner as if he had not been an infant. A case of tUs sort 
may change the jurisdiction from a court of law (in which the title 
of the trustee may be barred) to a court of equity ; to have the pro- 
tection of that court from the legal effect of the statutes of limitation. 

And a trust for a class of creditors, as a body, does not impose 
on them the same duty of diligence as on individuals. 
' For that reason equity will allow of a greater latitude of time, for 
tile relief of general creditors from a breach of trust, than it would 
allow to persons having titles as individual persons. 

In cases of infancy, &c. courts of equity, in reference to equities 
of redemption and 6f trusts,. allow to infimts, femes cwerty &c. the 
like protection as is afforded to them by the statutes of limitation. 
: In courts of equity, all rights are considered as posseesary ; and 
twenty years is, or seems to be, the period of limitation ; but, as 
in the instances of infancy, &c. the statute law protects 
infants, &c. unless ten years can have run against them^since [*386] 
these disabilities cease (yy). Courts of equity have followed 
the statute, by adopting into their analogy similar exceptions in favour 
of persons entitled to the equity of redemption, or trust, and the 
courts have uniformly allowed of this exception. 

Thus, in Belch v. Harvey (2:), Lord Tdlhot declared it to be his 
opinion, << That whereas this court had not in general thought proper 
to exceed twenty-years, where there was no disability, in imitation 
of the first clause of the statute of limitations ; so afier the disability 
removed, the time fixed for prosecuting in the proviso (which is ten 
years,) ought in like manner to be observed." 



(tt) MoMley, 72 ; S Jacob & Walker, 301. 
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In C&HhU y. Barker^ S Anatr. 75&, it was aaid, argt§mi^ **Itm 
clear that a remainder-man may redeem during the life of the tenant 
for Ufe ; and that if he does not, the time runs agwntt him. And 
a tenant by the oarteay ia <x>n8ideied for this porpote in the aawa 
light MTith any other tenant fet Ufa. If the tenant kt hh will not 
join in redeeming, the remaind«r«man may alone redeem^ and tituen 
foreclose him ; if neither redeems, the court interfe^ to prevent 
the mor^^gee from heing disturbed after tventy years^ fFhcn t/ie 
tm0 h» ano$ b^mk to run^ it it tnimaleriiil to Asm who are 
[*S87] the partiet entitled^ or how the interest is divided, *nor ia 
the tenancy by the cuiteay any bar to itr^ Several cases 
were cUed, but none of them goes die length of the doctrine. 

But it seema that when there are suceeanTe^estates in the equity 
of redemption or trust, the owner of each anceesnfe estate (zy 
would have twenty years ; or in caae of ifisabilities, ten years^ after 
the disabilities ceased, for the assertion of his title. 

But with this qnaliScation ; that if the lane once begin to ran, it 
cannot be eahrgii by any subaequent disposition of the owner enti** 
tied to the equity or trust ; a principle which may be cotteetadfroiD 
the judgment delivered by G. J. Mansfi$H m Ch^drighi y. JPerrsfri 
t» (a), and from other antiKMnties (4). 

These observationa are offered with great dfflhfener ; aa a etmp^ 
towards a systematic arrangeoMnt of this intiieata 8ab|eet. But 
they are to be received and adopted wi& gieat cantion; mid aftnr* 
a minute investigation of the antigvirities. 

Acquiescence may abo be a bar to equitable lefief. 

But there is not any deternunaie time which constttntea ftta bar 
to relief under this head of equity. Every case depends on its cir* 
eumstances, and the degree of inconvenienee wtnek would arise 

from affording r^ief. 
[*S68} ^Less than twenty yeara may be areasen for withhoMing 
tbe assistance of the court. 

In on« case fifteen years (frfr), and in another case nineteen 
years (c), was deemed an answer to the plainttflPs demand. 

This subject was amfdy discussed in ChobmrntUtey v. Ciialon, and 
most of the cases were cited. 

His Hononr observed (d), <' All that has been said aboat aoqniea* 
eence, either on tbe part of Lord CSKalan^ or Sir JLonrcnce FaOcr 
seems to be irrelevant in a case where all parties were wider thn 
influence of tbe same common nustake." This part <rftbe jndgment 
is questionable. It was suppoaad, that knowle^e of tbe Act» 
wUch constitute the grounds of tide, and the admission that the tiHn 
ia in another, call the doctrine of acquiesoence into operation.'-^ 
Persons who know the facts must he presumed to know the lav 
arising from the factis. 

{? lv^^*^^*» ^ «»««Mfo. (a) 1 Twmt. 678. lb) Pm* 3S8 a. 
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fMT A BISSSISOE AND DISSEISEE. d8S 

Hf th» fOiM^e ChantcUH aid SUwUhns of the DisstUcr 

mid Dk^et. 

A iiis^BiA6i^ is ft person who ttcqaires ft seMn witbdut ftny title. 
A necessary effi^^t of a disseisin is to devest the estate of the former 
owner, and convert it ; at first into « right of entry ; and eventually, 
hj a descenf^ which tolls an entry, or by the statute of 
limitations ot *21 James I. whit^h takes away the entfy, [*389} 
into a right of action. But the estate of the disseisor, while 
it remains subject to a right of entry, may be defeated by the entry 
of the rightful owner ; or by the action of such owner, so long as 
his remedy by entry or ftction continues ; or the estftte may be re* 
stored to the rightful owner by remihev. 

The right of entry or of action may be barred by the statute of 
limitations, or by nonclaim on a fine ; and it nmy also be bound or 
precluded by re-lease, confirmfttion, and the likre acts of the dissei* 
see, or his heirs, or by a warranty. 

Whenever, therefore, a tHle commences by disseisin, or, in other 
words, without any right, it is important to ascertain that not ohly 
the right of entry, but the right of action, has been effectually bar-^ 
red ; for while there exists a right of entry or of action in any other 
person, the title will be defective, unless ft ^e-lease, or extinguish- 
ment of the right, shall be obtained. 

In old books much curious learning will be found respecting dis* 
seisin ; and care must be taken to distinguish between actual dis- 
seisin and disseisin at election ; namely, cases in which a party 
thinks fit, as against ft trespasser, to suppose himself disseised, merely 
for the sake of taking his remedy by assize or other real ftction. 

This subject was much disoussed in the case of Doe e% dem. 
Taylor v. Horde (e). 

*But the doctrine of Lord Mansfield in that case savours [*S60] 
of too much refinement to be implicitly adopted, to the tx** 
tent of the principle on which it was urged. 

And in the late case of Good/right v. Forrester it was admitted 
that Lord MansfieUPs doctrine could ti^ be supported. 

In the argument of Ooodright v. Forrettery and also in a former 
section which contains extracts from that argument, a general view 
of the learning of disseisin, as applicable to the present times, wiB 
be found. 

Etery abatement and intrusion is in effect a disseisin ; and when^- 
ever a man enters into land without having any title, and claims 
the fee or even the freehold, except it be a particular estate divided 
liVom the inheritance (ee), he is necessarily a disseisor in fee. For 
unless he had a seisin by his entry, his possession could never be- 
come rightful by re*lease or confirmation ; nor could his title be 
perfected under the statutes of limitation, or of nonclmm on fines. 

(e) 1 Burr. SO. («c) 1 lost. S76 a. ISO b. 
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But if he enter claiming a term far yearSt or a right to occupy, 
without asserting any title to the freehold, the real owner may treat 
him either as a mere trespasser, or as a disseisor, or as a tenant : 
and if he treat him as a disseisor, there is a disseisin by election ; 
since it is optional with the owner whether he will consider himself 

as disseised or not {J). 
[*391 ] *So if a man receive the rent of my tenant, he does not 
by that means, ipso facto^ gain the freehold. But if I think 
fit to treat him as a disseisor, I am at liberty to do so {g). 

On the other hand, I may contend that, in point of law, the pos- 
session of the tenant is my possession ; so that my seisin continues 
notwithstanding the receipt of the rent by a stranger. 

This doctrine is of great importance, and even essential, in con- 
sidering the effect of a fine, to operate by way of noncbnm, and 
whether the entry has been taken away by descent ; in short, whe- 
ther the freehold or sebin be in •'9 or in J7, or whether the statute 
of limitations has operated. 

But when a man enters on my tenant, and ousts him and claims 
the fee (A), this would be an actual ouster of the termor, and also 
of the reversioner ; and consequently a disseion even agsuinst my 
will, as has already been shown. 

But when the person who enters merely claims the term^ this 
entry, though it be an ouster of the termor, will not be a disseisin 
of the reversioner. 

Bo if there be tenant for life, remainder to me in fee, a disseisin 

of the tenant for life will be a disseisin of the remainder ; with the 

exception, that when the title to the particular estate is merely in 

dispute, and the disseisor claims the life estate only, without 

[*392] asserting *any title to the mheritance, the remauider-man 

or reversioner will not be out of the seisin (i). 

No conveyance by a termor for years, while he continues a 
termor, will be a disseisin ; and therefore if he levy a fine while he 
is a termor, the fine may be avoided by a plea of partes Jims nihil 
Iiabuerunt (it). 

To gain the freehold in such case, the termor should jput an end 
to his term, and for that purpose make a feoffment (fc) ; for a 
feoffment is of such forcible operation, that it must necessarily gain 
the freehold. 

As an antidote against the practice of assigning terms to attend 
the inheritance, and then mabang a feoffment to acquire the fee, the 
note to the 2d vol. of Conveyancing {[) should be read. 

A feoffment should be made by a cestm que trust, if for any tA- 
son he may wish to devest the legal estate of freehold out of his 
trustee. 

(/) Blundell ?. Bough, Cro. Car. 302; 1 iMt. 271 a. 56 b. 

{g) 1 Inst. S24 b. {h) Litt. § 411. (t) 1 Iiut. 276 a. (tt) Ciuise on Fines, SIO. 

(jk) 1 Inst. 390 b. (0 Pieface to 2d edition. 



OF A DISSEISOR AND DISSEISEE. S92i 

'. At the same time, it is apprehended that an entry with a declared 
purpose of disseising the trustee would have that effect. Lord 
Hardwicke (l) admitted there might be such disseisin. 
• And there are many cases, as the insaqity of a trustee, his absence 
beyond the sea, or the like circumstance, in which it is highly 
expedient, that a feoffment should be made by the ^cestui [*393] 
que trust, in order to devest the seisin out of the trustee. 

A few general rules may be stated in this place, though their 
substance will be found in former pages. 

1st, The possession of a termor, or of a particular tenant, is the 
possession of him in the reversion or remainder (U). The observa- 
tion in Roe v. EUiot (tti) is to be read With this qualification, namely, 
a fine by a person who has a remainder after an estate of freehold* 
eannot be adverse against those in remainder or reversion, wliile 
the freehold continues in the person to whom the freehold be- 
longs (n). 

But if the remainder^man disseise the freeholder, then a fine af- 
terwards levied may operate against the freeholder. The entry will 
also devest the estates in remainder or reversion ; consequently 
convert these estates into a right of entry ; and the fine may eventu- 
ally bar them, and render it necessary that an actual entry to avoid 
the fine should be made prior to the commencement of an action 
of ejectment ; and that one demise in the ejectment should be Jaid, 
as on a day subsequent to the entry. 

; Let it also be remembered, that a fine levied by a person who has a . 
reversion or remainder after an estate of freehold, may be a 
protection to their common title, under the same seisin ; ''^and [*S94] 
unless it be avoided as a forfeiture, it may be a bar to rights 
and titles existing at the time .of the fine levied, and which might be 
asserted in opposition to those who have the seisin or estate (nn). 

2dly, If tenant for years be ousted, and the reversioner or re- 
mainder-man be disseised, the re-entry of the tjBuant will also 
restore the estate of the reversioner or remainder-man, while that 
estate shall be merely turned into a right of entry ; but when it 
shall be turned into a right of action by a descent, &c. so that the 
seisin under the reversion or remainder cannot be restored without 
an action ; the re entry, of the termor would in a case so circum- 
stanced be good only pro itUeresse suo. 

3dly, No estate can be barred by the operation of a fine, unless 
it be devested or discontinued at or before the time when the fine is 
levied, or by the operation of the fine (o) ; and therefore, if Jl-he 
tenant for life, remainder to B for life, remainder to C in fee, a fine 
levied by B during the life of ^ ; and while .3^$ seisin continues, 
will not, in any event, operate as a bar to the remainder.- For the 
seisin of the tenant for life is the seisin of those in remainder ; and 
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Hopkina t. HopHnt, 1 Atk. 681. (//} 1 lait. 324. (m) 1 Selwyn & B. 86. 
n) QaUamfff ease in Foau v. Salubury, Hard. 400, eited 1 TRODt. 696. 
[nn) Iriih Tcnn Rep. 667. (o) Prodgtr*$ caw, 9 Rep. 104 ; Seymour^i case, 10 Rep. 95. 



994 oir TiTUU: 

«B the itmaiiider was not defeated or diseoetiniied before Ae line 
wae levied, Bor by tbe operttkni of the fine, the fine, instead 
[*395] of becoming a bar to the estate of *the remainder-man^ 
eonstitntes a pait of bis title ; nnce whaterer act tends to 
gire stabifity to the pskicalar estate, except a confirmation of thai 
estate akme, tends to strengthen the tide of those in renmioder (p). 

The late case of Aos v. JBffiot {q) b law on*this principle. 

A confirmation of an estate in remainder will of neceasil} be a 
confirmation of all the prior estates ; since to defeat the prior estafcos 
would be to defeat the seisin which created these estates, and con- 
sequently the remainder. This is a rule (lowing from principles of 
tenure, and drawn from the nature and effect of livery, &c. (r). 

When the fine does not, in the first instance, operate adversely 
against the remainder-man or revenioner, it cannot eventually be* 
come a bar ; and therefore no subsequent adverse possession wiD 
give operation to the fine» as against those in remainder or rever« 
siOD, their tide would be protected by the fine* 

The estate of a disseisor, though originally wrongful, may become 
rightful by a release of right, from the persons competent to release 
that right, or by a confirmation, or by an estoppel, which conehides 
the persons entitled to enter or claim, as a fine levied by adisseisee 

to a stranger («). 
{*S90] * And the title which is defective may become complete 
by a bar to the right of entry or. of action of the person in 
whom the right of entry or of action resides ; as by nonclaim on a 
fine, by the statute of limitatioos, Ilc. or by a warranty ; but under 
diSerent circumstances of the title, the mode of barring the r^bt of 
entry or of actioa will be different. For example : issue in tail 
cannot be barred, unless by a fine with proclamatians, or by a wv> 
ranty, and not by a warranty, unless such warranty be particolariy 
circumstanced ; for instance, a lineal warranty, with assets, or a 
collateral warranty without assets, by a pers<m who has an estate^ 
tail in possession ; and by a tenant in tail in possessbn msy, it it 
presumed, be understood a person having a right of entry, or of 
action by reason of an entail, which, if not turned into a ri|^ of 
entry or of action, would be an estate-tail in possession. 

A dissebor is in all other respects to be cooMdered in the sane 
situation as a rightful owner ; with the difference, that his tide is 
defeasible by the entry, or, according to circumstances, by the 
action of the rightful proprietor. And a title thus circumstanced 
should be arranged under two heads, so as to show the state of (he 
title ; first, under the seisin, and secondly, under the right 

And whenever a bar by the statute of limitations^ or nonclaim 
on fines, is relied on, it will not be sufficient to allege that 
{*897] five years *nonclaim on a fine, or twenty yemrs under Ae 
statute of James, have elapsed. 

{f\ CmrhamnUm ?. CaHumpton^ Iruh Tenn Rep* SS7; Prodg&'i earn, 9 Atp. 104; 
Goodright t. yoner, 1 Crane od Fioet, 249. 
(q) 1 SelwjB & B. 85. (r) liitt. § 621. («) JRuckierU cut, % Rep. M. 
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It imiit be sbowD wIm) was the penM>n for the tine being entitled 
to claim, and against whom the statute first began to nmi for the 
purpose of satisfying the purchaser that the person having the r^ht 
was in a situation to claim wbei^ the last proclamation was made; 
or» if be then laboured under any disabilities, that five years non- 
claim on a fine» or ten years adverse possession under the statute of 
limitations, have run since the disabilities were removed ; and when 
there have been continual and successive disabilities! without any 
intermission, still the statute of nonclaim will begin to run firom tfie 
time of the death of the person to whom the right first accrued, ov 
which shall first happen from the time at which tbe disabilities shall 
cease (t). See the language m the saving clause of tbe statute of 
nonclaim on fines, and Zmich v. StfM^U {u) . 

And when there are particular estates and reminders, tbe statute 
will, as already stated, begin to run against eacb remainder^man, 
wly from tbe time of the determination of the prior estate ; and of 
course it must be sbown when tbe prior estate determined. 

In tbe statute of Hen. VIU. which limits tihe remedy by 
writ of right to sixty years, * there is not any saving for in- [*S8S] 
foney, coverture, &c. ; ao thai the statiUe will begin to run 
against persons labouring under these disabilities. 

Hence it has been concluded, that a title after sixty years adverse 
possession must necessarily be good. This however is not the oase. 
There may be a remedy to recover an estate in remainder or re* 
version after prior particular estates in tail after a period however 
indefinite, as has, in several parts a( this work, been already no* 
ticed. 

A disseisee of every species is the person whose seisin is devested 
by a disseisin, and he retains the character of a disseisee till his mem 
sbaU be restored by entry, action, or remitter. 

Immediately after the disseisin tbe disseisee has a right of entry« 

This right, as has been already noticed^ may be converted into a 
T^t of action* and such right of action or of entry may be barred 
by the statute of limitationfiw by nonclaim on a fine^ by re4ease, or 
even by estoppel. 

Though a different opinion is expressed on this point in some 
books, the authorities favour the ccmclusion, tbat a fine levied tqr a 
disseisee during the disseisin, and to a stranger, will extinguish the 
remedy of tbe disseisee and his heirs by way of estoppel {uu). 

A disseisee has not any devisable interest (a) ; nor can 
be grant any estate by way of ^conveyance. He may [^399] 
confirm tbe estate of tbe disaeisdr, or of any person claiming 
under him by lease or otherwise ; and he may bind bis interest by 
way of estoppel, eonfinnatbn, &e. &e. He may re-tease to the 
terre-tenant in possession, reversion, or remainder (««). A reJease 
to one of these tenenta will be for the benefit of tbe others, and one 

(I) Ih$ ▼. /tMCis 6 EMt 8S; CoiUftH v. ikttra, 4 Twmt 8C6, 

(») Plow. Con. Ww Iwt) MMMet't «ipe, S lUep. «S; JtfM»r<^ cm«» PaUa^ ». 
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of them, or one of two joint-tenaiits, b^g in by tUUj may take ad- 
vantage of a release to the other (y). 

But a re-lease from a disseisee in fee, as distinguished from a dia« 
seisee for life or in tail (z), to one of two disseisors, will operate as an 
entry and conveyance, and will annex the right or title to the po8«>* 
session, and enable the re-leasee to exclude his companion. 

A re-lease has, without much attention to accuracy, been tenned 
the conveyance of a right. 

The cbAracters of disseisor and disseisee ^xist, or rather are ap- 
plicable only while the disseisin continues in force. For that reason, 
the better course will be to contrast the different situations in- wbidi 
the disseisor and disseisee stand, in relation to each other, while 
these denominations apply to these several parties. 

1st, The seisin is in the disseisor ; and it is out of the disseisee. 
The gain of one is the loss of the other : and when there' 
[*400] are ^conflicting titles, seisin cannot be in two persons when 
one has a title in opposition to the' other. 

2dly, During the disseisin, the disseisor may grant a lease to 
operate on his estate or interest, but a disseisee cannot grant a leases 
to operate in any other manner than by estoppel ; and ahhougb he 
should make a lease, by way of escrow^ to be fully and finally de^^ 
livered after he had entered ; yet a second delivery after eotiy 
would not give efiect to a lease which was inoperative at its incep- 
tion {zz). 

' And after an ouster of a termor for years, and a disseian of the 
reversioner, an action of waste will not be maintainable against the 
termor, since no reversion is existing (a). 

A disseisor may make a charge by way of grant of annuity,. to 
continue until his title shall be defeated ; but a disseisee cannot m^e 
a valid charge to take effect, at law, even after his seisin shall be re- 
stored (6). 

A disseisor may be a re-leasee of a right, or of a title of entry 
from the disseisee, or from any other person, because he has the 
seisin or estate (66) ; but a disseisee cannot be a re-leasee of a rent- 
charge (c), because he has not any seisin or estate in which the rent 
can be extinguished. 

It is true, that while he remains tenant to the lord by reason of 

privity, that is, till the lord has accepted, or the law has 

[*401] given to the *lord a new tenant, the disseisee is capable of 

a re-lease from the lord, by way of extinguishment of rent, 

or services due from him to his lord ^d). 

Again ; the disseisor may be a re-leasee either from the lord, irom 
a stranger, or from the disseisee himself; and are-lease from the lord 
to the disseisor would put an end to the privity of tenure between 
the lord and the disseisee, until the disseisin shall be determined (e). 

In all cases, without exception, the disseisor is the tenant of the 



iy) Litt. § 472. 629. {z) 1 hist. 275 b. 276 A ; 1 lost 184 a. b. 

{zz) Jenninggr. Bragr^ 2 B«p. S5. (a) 1 Inst S6S. (&) Peric § 66 ; JUtt. & 
(66) Litt. § 466. (r) Peifc. ^m, (d) 1 Inst, 268. (e) 1 iMt. S6S. 
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freehold ; lie is the person answerable to the precipe of a stranger ; 
but in no ease, nor under* any circumstances, is the disseisee the 
tenant of die freehold, or the person to be sued in a real action. 
Hence, in common- recoveries the writ of entry must he brought 
agunst the disseisor, and not against the disseisee. 

The doctrine of Lord Mansfield^ in Taylor v. Horde (d), on this 
subject, must be read with great distrust. The argument of Mr. 
£ioioler, and not the doctrine of Lord Mansfield^ does, it is appre- 
hended, state the ]aw most correctly. 

The learning advanced by the noble Lord has' oftentimes been, 
questioned. Lord iCetiyon .never spoke of it with temper. He is 
well knovm to have entertained an opinion in direct opposition to 
that doctrine ; and in CroodrigH v. Forrester (e) it was dii^- 
tinctly admitted bjr '*the court, though the point is not re- [*402] 
ported, that the doctrine of Lord Mansfield was not 
tenable. 

In consequence of the doubts expressed by Lord Mansfield, 
whether the disseisor became the tenant to the writ of entry, there 
are many cases in which, under circumstances of great ui^ncy, 
it may be advisable to msJre a feoffment preparatory to a common 
recovery. 

Few persons understood the subject of disseisin better than Mr. 
J^oH; and he considered a disseisor or his alienee as a good tenant 
to the writ of entry (/) ; and it would be difficult for any court to 
deny that a recovery was duly suffered, if suffered on a writ of 
entry against the feoffee of a person who held, even for years de- 
terminable on his life. The courts would do all in their power to 
invalidate a recovery suffered under these circumstances ; but the 
difficulty is for them to find a rule of law under which they can 
Sanction an objection against the recovery^ Can they resort to the 
learning of fraud to impeach the feoffment 1 To admit that tenant 
for years may make a feoffment for every purpose, except for quali- 
fying a tenant to a writ of entry for suffering a recovery, would be a 
singular decision, and a solecism in law ! 

Again, because the disseisor has the freehold he may endow a 
woman entitled to dower {g) ; but a disseisee cannot endow 
a woman who is ^entitied to dower, even as against him- [*403] 
self ; and yet no act is more favoured in law than endow- 
ment, or the perfection of a title to dower (A). 

Also the wife of a disseisor, being a stranger ; or of a lessee at 
will, or for years, makkig a feoffment (i), may acquire a title of 
dower by reason of her husband's seisin; defeasible nevertheless 
under the same circumstances as his estate is defeasible ; but a 
woman, though dowable of a seisin in law ; as in the instance of an 
heir, of whose seisin there is an abatement ; or of a remainder-roan, 
or reversioner, on whose seisin there is an intrusion ; as well as of a 

{d) 1 BniT. 60. (<) 8 Eart, 55S. (/) Pigott, ReeoT. 40. (^V Perk. § 246. 
^K) Perk. §4f6. (») PmUmU E99ay on Ettatn, chtp. J>over. 

Vol. IL— Dd 



\. 



40^ UN TITLKS : 

seisin in i'act» is not dowabla, wben her husband has, at the ti^ie pf 
her marriage, or afterwards, a mere right or title of en^r^iM 4f&« 
tinguished from a seisin in fact, and from a seisin in law. ^m^ if 
a man marry after be has been disseised ; or if an heir many afttt f|n 
abatement on his seisin; or if a remainder-man, or 
marry .after an intrusion, hi^ wife will not be dowable (k). 

There are a few distinctions on this point de^erYii^ of poUoe ; 
first, a woman is dowable of an actual seisin during the coteitipi\e ; 
secondly, she is dowable of a seisin in law, when there is^auck 8eisii| 
of the freehold and of the inheritance, simvl et $emd; thus, 
[*404] when lands descend to a man as heir, and.be is *marned, 
but a stranger abates on bis seisin, and acquires fin actual 
estate ; or if a man is married, and seised of a reyersion or remain- 
der, and he has a right of entry by reason of the deteninpation of 
particular estates, but he is disseised by the intn^on of a strainer ; 
in each of these instances the wife wUl be dowable. The ground 
seems to be, that she ought not to suffer for the laekts of her bus- 
band; but^ under the lilte circumstances, a husband would not be 
tenant by the curtesy of the seisin of his wife ; and even a woman, 
if not dowable when her husband has been disseised before the 
coverture, and consequently before the title of dower was mehotUe; 
and even though the husband has a seisin during the coverture, ex- 
pectant on an estate of freehold, either for life or id tail; jet a dis- 
seisin of the particular tenant, and as a consequence o{ ine i^vi^t- 
sioner or remamder-man, would prevent the attachment of a, title of 
dower; since it would exclude the husband eve|i from i^ seisui in 
law of the immediate freehold ; for there cannot be a title of dower 
without a seisin, either in fact or in law, of the freehold and of the 
inheritance, at one and the same time. 

As the disseisor obtains the seisin of the land, be may g^ve seisin 
of a rent-charge to a person entitled to the rent (Q. 

But as the disseisee has not any s^iAn of the land, he 
[*405] cannot give seisin of the rent (mj. Nor *oan a tenant ibr 
years give seisin of a rent- charge by the payment of that 
rent 

And though a disseisor and disseisee should join in a feoffment, 
or in a lease, such feoffment or lease woulid be considered as the 
feoffment or lease of the disseisor (n). 

But if the disseisee had entered while his entry was lawful, and 
prior to the feoffment or to the lease, then the feoffinent or the lease 
would have proceeded frorp him. 

Apd even though a man should enter on his own tenant ibr life, 
and disseise him, he would acquire a new estate under a new title, 
and not retain his old seisin or estate; and therefore could not 
grant his reversion by that name (o) ; and if he had been tenant 



{k\ 1 iBflt. 81 • J Perk. § S6S. (I) Breddpnan't case, 6 Ren. 68 a. 
(n) 1 iBflt. SIS ; Perk. § 67, 218 ; Litt. ^ 476. (©) H(*. 8«8. 
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lit tt9 he would hoi have effected a discontinuance, because he was 
not seised by force of the entail (p). 

FhrnDy, (be sebin or estate of a disseisor is assets descendible to 
bia neh*. 

But a right or title of entry of a disseisee will not be assets in 
the (lands of his heir until the seisin shall be Vestored {(j). 

Tliese observations are equally applicable to the person who is 
the dissebor or dissebee, under each species of dissebin, except so 
far as there may be a difference, arising from a relation or privity 
between ffie very I6rd and very tenant. 

Under the doctrine derived from the feudal system, the 
lord is niot obl^d to accept the ^disseisor as his tenant ; for [*406] 
the I6rd has the option of considering the dissebor or dis- 
sebee as answendble for hb services (r). Hence it follows, that 
until the lonl has accepted the disseisor as tenant, he may claim the 
benefit of an escheat on the death of the disseisee without heirs {$), 
After ihe lord has once accepted the disseisor for hb tenant, the 
privity ceases between the lord and the dbs^isee, and the lord is 
precluded from claiming the benefit of an escheat on the fiiilure of 
heirs of iht dinseisee during the disseisin. 

It b tiao obtervable that the alienee of a disseisor necessarily 
becomes tenant to the lord, since he talees under a feudal contract. 

And the heir of a ^ssebor becomes tenant to the lord, even 
agauiit the lord's will. 

A few additional observations win ^pply all that is material on 
the reAifive situations of these persons. 

1st, The disseisor b in the sebin ; he may devise by will ; and it 
seems to be law, that a right or title of entry or of action is not de- 
visaUie ; and therefore a dissebee cannot make a disposition by 
v^r. The pcmt was so decided m Goodfight and Forrester {t\ ; 
but in the exchequer chamber this point was not considered to oe 
80 clear as it seems to have merited. However the Chief Justice 
left the former judgment in fuU force. 

*There b an uniform concurrence of authorities, that [^407] 
a wiH by a person who b seised will be revoked by a dis- 
seittn, and not called into operation, unless the seisin shall be re- 
stored in the life-time of the testator («). 

Is it not then absurd, that a disseisin after a will duly made, 
should Ukt from the wHl its operation ; and yet a man who is 
dissebed should, while he is a dissebee, be able to make a valid 
will ? 

The learning of estoppeb, though dbcussed in a former part of 
thb volume, properly belongs to f& division ; since, for the most 
part,' it b applicable to acts proceeding from a person who is out 
of die seisin. 

It must be admitted, and it has been shown that this doctrine 

(p) mt ^ 6S7. (9) 6 lUp. 58. (r) Litt. § 454 ; 1 Inst. 3S8. 

(f ) 1 loaf. I6S ; Litt. $ 454. (0 8 East, 5dS. 

<tt) Bunker t. Cook^ Stlk. 2S7 ; Gitb. Dcr. 1S6. 
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takes a large range, it is relevant to assurance proceediiig Aonr 
an heir apparent, an heir presumptive, or even a stranger. 

An estoppel, it will be remembered, is in effect a conclnsioB on 
a man to aver the truth in pleading or in evidence. A proteatation 
may be defined to be an exclusion of a conclusion (jt). Id short, 
its object.is to guard against an estoppel. 

The general principle of the learning of estoppel is founded on 
the ground that a roan shall not defisat his own act, or den j its 
validity : for example ; if a deed is prepared for a man, 
[*408] *who is called Jb&n, while hb name is IFifitam, and he 
executes the deed in the name of Jo&n, he is precluded 
from avoiding the deed, by averring that his name is WilUam / bat 
had he executed the deed by lus proper name be would have been 
at liberty to have avoided the deed, as not being his bond, his 
grant, &c. 

So when a man does, in his deed, recite particular facts, these 
facts beeome. evidence agaiitst him ;. and he will not be at liberty 
to deny the truth of this statement But the learning of estoppel 
takes a much larger scope; and to understand it with any degree 
of accuracy^ it will be proper to consider the law on this subject 
as applicable to feoffments, fines^ recoveries^ deeds of demise, and 
deeds of grant. 

First, as to feoffments. From the 8oleinni<y with wbicb a /eoff^ 
ment is made, and still more, from its necessary opetatkm to carry 
the fee-siropleyit puts the koSte into the sdsin, and 4be feoffor wSk 
never be at liberty to avail himself of a title acquired subsequent 
to the feoffment. This was one of the many advantages which 
were derived from a feoffment ; and in favour of feoffments, it may 
be said it excels a fine or recovery ; since it clears all disseisins^ 
abatements, intrusions^ and other wrongful estates, when the feoffor 
. may lawfully enter. 

It is quite clear that a stranger, or a tenant at will, or tenant for 
years, may make a valid feoffment; and this feoffment will be 
good as agsdnst him, though not against his heirs, in 
[«409] ^respect of any estate which may subsequently devptve 
on him. So if an heir apparent, or heir presumptive, should 
make a feoffment in the life-time of his ancestor,, and after become 
beir^ the feoffment would be an estoppel against his assertion of 
title ; and for this purpose, a feoffment, by an heir apparent, or by 
an heir presumptive, or by a man who afterwards purchases for » 
valuable consideration, stands on the same footing. 

Secondly, As to fines and common recoveries. All the obser- 
vations made on feoffments are applicable to assurances by these 
matters of record. There is one circumstance, however, in 
which they differ, viz. although the fine or the recovery might ope- 
rate in the nature of a grant, and not of a feoffment, in other 
words^ might' operate without passing the immediate freehold, still 
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it iroald produce the effect of an estoppel ; and thi» estoppel bindt 
the heir as well as the parties. 

Thirdly, d§ to demises. The distinction is between demises by 
indenture, and demises without indenture. That there may be an 
estoppel, there must be a demise by deed indented, and even be- 
tween indentures of demise on the one hand, and feofiments, fines 
and recoveries on the other hand, there is a marked difference. An 
indenture of demise can never operate as an estoppel to any extent, 
when it can operate as a lease, in point of interest, for any 
part of the term: for example ; if a tenant *for life lease [*410} 
for one thousand years, this lease will determine with his 
death, under the rule cessimte statu prmitioo cessat derwoHvas ; and 
no subsequent acquisition by descent or by purchase will, in a court 
of law, give extension or continuance to the lease. 

When a court of equity interposes and affords relief, it. bottoms 
the relief on the ground of contract, and compels the par^to give 
effect to his contract by a new lease. 

But if a man, not having any estate in the land, grant a lease 
for ten, twenty, or more years, and afterwards acquire the fee- 
simple, or any other estate, this estate will feed the estoppel ; and 
the lease will have effect on the ownevship thus acquired. 

Fourthly, mere grants by deeds of estates of freehold, with or 
without indenture, and whether they are to operate by way of 
g^rant, re*lease, or o( confirmation, will n^t, in a court of law,, 
amount to an estoppel. For example; a grant by a man, who is 
an heir amarent, or heir presumptive, or by a man who has a mere 
right or tide of entry, oc of, action, in consequence. of disseisin, will 
not have any effect at law, although the heir or the devisee should 
afterwards becotme' actually seised ; and a surrender of copyhold 
lands always operates, by way of grant; : and not tortiously,'or :by 
way of wrong. Hence the division of conveyances into those as- 
surances which are rightful, and those which are wrongful. • ^ 
.Those which are rightful are thus ^distinguished, because [^411}* 
they never pass more than . the party may rightfully con- 
vey; asdistmguished from feoffments, fines, and common reco-' 
▼cries, which, on many occasions, operate wrongfully, by discon- 
tinuing or hairing estates, which are not in the grantor. 

Sometimes a fine is levied, or recovery is suffered, by a person 
who has been disseised whUe he is out of the seisin ; and some- 
times such fine is levied, or recovery suffered, by a person in the. 
seimn, and at other times by a mere stranger. 

A fine, or common recovery, levied to the person in the seisin, 
will operate by way of re-lease of right, in confirmation of the 
title ; and when the fine is levied, or recovery suffered to a mere 
stranger (y), it will benefit the person in the seisin. This benefit 
arises under the learning of estoppel. 

The conusee in the &e, or the recoveror in the recovery, can- 

iy) BueklerU cue, 2 Bep. 55. 
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iMt take my benefit ffom the fine, or frmn the r^oe? erf ^ MeiflW it 
is incompetent to the grantor in the fine cv reeoverf tt» ttidM^ Im 
rightof entiy or of aetion; and the peracMi wbo haiiite ecMi may 
nice advantage of the fine or recovery to eirtop lli# gMil»¥ to flie 
fine or recovery, and his heirs, from daimnig the lait eoBMiy or 
in opposition to the fine or recovery. 

In these observationB, it is aamnned, At^1bd6Sut6t*ete^ 
[*4lt] very imporfe a grant of the fee ; *fer diere is a tiMerial 
diftrenoe hi lair between a fine far esneMt^natt lb# ytes, 
and a ftie which imports to be agrant of the fee. . A fine M yean 
will i^erely bind the right when it shall descend, or Ae seinn when 
il shidl be restored, or an ^tate when it shaB be acquired ; while a 
fine which importo to grant a fee, will altogedw^r ittfer^epl Ae title, 
and preclude the right of taking by descent, 01^ otitMNdng the right 
or tide of entry. 

These obaervations on the learning of estoppel tat draf«hi: from 
the principles of the common law. The siibjee^ wift Ae cases^ 
wiB be fiwnd in a fimber divMon, written to stfpply ii^ omMon 
supposed to exist, Ikit which did not exist, in die origbu} MS. 

A laffe and copioas dass of cases, relevant to the tifttatiM of 
tenant in ttt), and his issue, and arising oiA of the tfonOmriiBeia tft 
the itatntes of Hen. Yll. and Hen. VIII. pr^fmif httbng^ta A&se 
divisions fai which the efiecte of fines witk proelaitiations^' prei§6ed- 
ing' frem tenant in feil> have been considered. 

Whet deseenta take away the eti^. 

A descMt to take l^way entry must be of an esttfe of inh^it- 
anee^ eidier in fee or in tail; md not of an eetate of freehold to 
heirs as special occupanta (z). 

It must be to the hrir imkmier; fov if die heir be m 
[*41A] osnffs sa mere at the death of the ^aaicesM^, die heir will 
not be protected. This is em anomaly in la^. 

It must hie to heirs, and not to die snccessors of a* sole or uggte- 
0ate corporation. 

It must be of the inheritance, as coufenring the isamediafe fiee* 
hdtd ; and not of the inheritance in revenoon or remainder after an 
estate of freehold. 

A descent from die immediate disseisor will not take away an 
entry unless he has been in the seisin for five years. 

At ^ descent from bis alienee, or even< from the h^r of the dig- 
tfsieor, will take away the entry, although the disseinn was within 
five years ; except that an heir who was a party to the diBseisin, wil^ 
not be protected against his own wrong ; and thereibr^ an heir so 
circumstanced will be subject to entry. 

When an action may be brought. 

An action may be brought when there is a discontinuance by the 
alienation of tenant in tail, or the right of entry is taken ai^y hf 

[x) 1 iBft. t38 <. 
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ir^iqranly, by the statute of limitations, or by a devceat wbicb tpO^ 
an entiy. 

Wbop th^re is a discontinfiance by tenant in tail, the issne have 
no right of action during the life of the tenant in tail, nor eveii after 
his death, if they are barred by a fine with proclamations, or by 
nonclaim on a fine, or by the statute of limitatipi^s of ^l Jamof L 
c. 16, or by warranty; and the persons in revefsiop or re* 
mainder ^cannot maintain an action until there shall b^ [*4)4] 
a failure of issue inheritable under the entail ; and the de- 
ternunatiQH of the right of enjoyiuent under any estate prio? to 
that of the demandant in the action. 

Some discontinuances are only partial, while others are of the 
fee ; ii^ pther words, sonpe discontinuances have a limit, and will 
cease, while others have no limi^ and will not Cease without son^e. 
intervening circumstance. 

For exi^ifipl^ ; a tenant in tail may lease for the life of £, or may 
make a gUt in tail. 

Shcmtd tbjs lease or gift determine in his life-time, the discan- 
tinHanoe would cease (a). 

On the other hand> tbe discontinuance may be enlaiged ; ^ui, 
therefor^ if after a discontinuance for Ufe, the reversion should bf^ 
gn^nted fpr life, in tail, or in fee, and this estate should come intp 
po^essio^ in the life of tenant in tail (&), the discontinuance woul4 
continue i^otwithstanding the detennination qf the estate wbich 
originally claused the discontinuance. 

So |i d^ontipuance may be created or enlarged by reason of a 
re-leasa with warrai^ty (c). 

What remitter shall restore the seisin. 

When there ia ^ right of entry the seisin will be restored by an 
Mtual ^qtry, or even by a lease, gift, or conveyance, which, 
confers t^^ right tp *enter ; for the lessees ^c. will be sup* [*415] 
posed by l^w to have the seisin under the oki right, rather 
than a new estate under a defective title, whi^h is in opposition to 
his right. 

But then the leasee must not be bound by estqppel, to msist on 
his ancient title. 

So when there is ^ right of fiction, if tbe immediate freehold be 
by act of law, or otherwise, cast on the person who has the right to 
the freehold, toid that right be remediablcs there will be a remitter 
to the old seisin or estate ; so that the party will be seised by force 
of the ancient ownership ; and a remitter to a person who has a par- 
ticular estate, will be a renfiitter to all persons who have a right to 
estates ii^ reversion or remainder : with these exceptions ; a right 
of entry will not serve those who have merely a right of action ; and 
a reinitter to the freehold will not necessarily restore the estates of 
those, who have merely a right of entry. 

(a) 1 1nft. SS8 1. {b) 1 Inft. SSSb. (e) 1 bit. 99S. SSS. 
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WUhin what time a right of entry or of aetion mast be prose- 
cuted. 

This subject is discussed in a former page. It will be. obvious to 
the reader that the original arrai^ment did not provide for flie di- 
vision now under discussion. 

By what means a right may be extinguished. 

A right may be extinguished in the whole, or in part, by, 
. Ist, Re-lease : 

^dly, Confirmation : 
[*41 6] *3ily. By the statutes of limitation, or nonclaim on fines. 
4thly, For a time by warranty, since warranty is a de- 
fence, pro tempore^ against the heir ; and not a bar to thooe who may 
eventually have the .right, and not unite in themselves the characters 
of heirs (d). 

Of the means by which an estate, which was wrongful, may be- 
come rightful ; and the means by which an estate, which was defea- 
sible, may become absolute. 

' Immediately after disseisin, the disseisee has a right of entry or of 
action ; and he may be restored to the seisin by an actual entry (e); 
or by judgment and execuUon in a real action, by continual claim ; 
namely, by going on the land, or as near to the land as may be, 
within every year and day (/), and claiming Uie land as his five- 
hold, or as his inheritance, &c. A claim near the land, without any 
actual entry, will suffice for the party, if he cannot inake an actnsl 
entry from reasonable fear of personal ii^ury ; also by the determi- 
nation of a particular estate, which was the cause of the dissdsin or 
discontinuance, before the disseisin has been enlai^ed {g) ; and 
lastly by remitter. 

Sometimes, as by descents which toll entries, or by war- 
[*417] ranty, the right of entry may be ^changed into a mere right 
of action; and when an estate-tail is discontinued, &e 
remedy for restoring the seisin is by action, and not by entry. 

A right of action cannot become a seisin without either, Gnt, 
judgment and execution, or, secondly, remitter; or a wrongfiil 
entry, namely, a disseisin by the person having tha right, and a re- 
lease to him. 

There is a difference, as already observed, between a i^htof 
entry converted into a right of action ; anjd a right of action, as a 
consequence of a tortious alienation by tenant in taS. 

The right of entry is always a present and immediate r^ht ; and 
so is the right of action arising from a right of entry, converted into 
a right of action ; because, in all these instances, there is eifler a 
wrongful possession, or there is a wrongful alienation in breach of 
the feudal contract, and which has occasioned a forfeiture ; bat 
when a tenant in tail discontinues, no forfeiture is committed. 

The alienee will be entitled to hbld'the possesion, and retain the 

{d) Liu. 6 60C, eOS. ' 

{e) Ibid. §415 ; GoodUtle v. Ritden, 9 Vin. Abr. Dimeisin. M. pL €. 

{/) Litt. Ml 4. itr) 1 Init.t56i. 
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'Seimn, until that period or event shall arrive, at which the issue in 
tail, the reversioner or remainder-man, would have had the right of 
entry, in case no discontinuance had been efifected (i). 

In OoodtUU V. Riiden^ it was held, that confession of 
lease, entry, and ouster, was evidence *of seisin. But that .['*'418] 
-doctrine is founded on a principle in opposition to Littleton^ 
that the denial of title is a luto disseirin. 

Whoever may wish to trace this subject through all its niceties 
and varieties.; in short, whoever wishes to become a welUinformed 
lawyer on titles, must read those chapters in Coke Litt. (c) which 
treat of descents which take away entry ; continual claim ; dis- 
continuance ; remitter.; (e-lease ; confirmation ; and warranty. 

In a secondary sense, an estate which was wrongful will become 
rightful, when it is discharged from the right, either by the statute of 
limitations, or by the statute of nonclaim on fines. 

In a more proper sense, and in the signification usually adopted, 
an estate which was wrongful cannot become rightful by any other 
means than a re-leaae of ih% right, or a ctrnfrmcUion of the title of the 
disseisor, or of his heir, or alienee, by the disseisee or his heir. And 
an estate which was defeasible by a condition, will not be absolute 
until the condition shall have been performed, or dispensed with, or 
have become impossible ; or there shall be a re*lease of the condi- 
.tion» or a re-lease or confirmation of the right or title ; or of the 
land ; producing the effect of discharging or eztingaishhi^ the con- 
dition, and enabling the party who is m the seisin to hold absolutely, 
and free from the condition. 

When there is a title to the possesion, ^a re-leaae to [*419j 
one of two joint-tenants, for example, to one of the alienees 
of two disseisors, or one of two alienees of a tenant for life, the re- 
lease will operate for the benefit of both joint*tenants ; bat^ a re- 
lease to one of two persons, being disseisors by wrongful 'entry 
only, will give the titie, and the right to the re-leasee in exclusion of 
ins companion (d). This ^re-lease operates by way of entry and 
feoffment. 

The progress of a title may be thus stated : 

Whoever has a seisin in fact or in law, may lawfully enter at the 
time appointed for the commencement of his estate in possession, 
and may convey or alien, while he has an estate in possession, 
reversion, or remainder. 

A person who is disseised may, at all times, enter until the right 
of entry be barred, either by a descent, which takes away the entry, 
or by the statute of limitations, ot by nonclaim on a fine, or by some 
act proceeding from the disseisee himself, as a re-lease of right, 
confirmation, &c of title, which precludes his right of entry. He 
iCannot convey or alien to a stranger. 

When an ancestor may enter, and dies, the right of entry will 

(b\ Vin. Abr. Dimcmib, N. pL 6. (c) Lift, cliap. CoBtiniialOUim. 
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.descend to his heir at lavtr as representing him ; or it may be irstns^ 
{erred by operation of law to the assignees, under a commission of 
bankrupt (e). But no instance can be found in which a right of 
entry or of action can be transferred froio a man to the 
1*420] ^devisee of his will ; for a right of entry or of {icdon i^ not, 
for the purposes of alienation by will, a right in the nature 
of a possibility coupled with an interest ; although a contingent re* 
jnainder, or an executory devise, is of that description ; since con- 
tingent remainders and ei^cutory devises flow from the pveseot 
existing seisin, and depend on it, and are, in substance and effect, 
part of the same seisin ; while rights of entry and of action 4}cpenit 
on a title which has been deprived of the $eisin. 

Th^se observations are applied to rights of entry by reason of 
estates which were of a freehold quality. A man may be dis- 
possessed of a term ; and while ousted he will j^aye merely a right 
of entry. 

This right of entry is not assignable by deed, but is transmissible 
to executors or administrators, as representing the person to whom 
the right belonged ; and from priyiciple, it should seem to flow, that 
any directions contained in a will of the rightful owner concerning 
his interest in these leasehold estates, would be binding on (he ex- 
ecutor or administrator, and by that meajis give eSect to a legacy 
or gift of the prx)perty by the will, after the proiperty shaW be re- 
covered, and the assent of the executor or administrator to the giit 
shall be obtained. 

When a right of entry po longer exists, an entry by the rightful 
owner will be wrongful, and will be a disseisin to the person 
[*421] who has ^obtained the right of possession (/). And there- 
fore, if the disseisee, aAer his right of entry shall be taken 
away, or his heir enter on the disseisor, or his alienee, and obtain 
the possession, there will be a ne.w disseisin ; and the possession 
may be recovered by the disseisor or his alienee, in an ejectment 
jor by a writ of assize. lAttUton^ as already cited, is fuUy in point. 
' But if the person thus recently disseised should bring a writ of 
right, and join the mUe^ on the mere right, the rightful owner, the 
original disseisee, or his heir, would succeed ; since the mere right 
is in the original owner or his heir ; although the first disseisor, or 
his heir, or alienee, may have obtained the right of possession, as 
distinguished from the right of property, or the mere right 

With these observations this important and highly useful head of 
seisin &nd disseisin will be closed. 

Of Titles under Heirs. 

As often.as a title is derived within a period of modem date, from 
a person as heir, the fact that such person was heir should be ascer* 
tained. 

JO Smith r. Coffin, 2 H. BlacV- 444. ( /) Stipm. 
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And itt all instances of title depending on desceutSy eiTcept the 
facU>e well known by the purohaser, or by those who act 
oh nis behalf, *there should be evidence in support of the [^422]* 
pedigree. This evidence should be such as would be proper 
to be given to a jury, in the event, that the title should be litigated. 

This is more particularly important when the title is derived from 
a remote ancestor ; and the pedigree is to be traced through a va- 
riety of persons. 

But when a title depends on a descent which took place at a re- 
mote period, as thirty years or upwards, to a person who then- 
claimed as heir, and has been in receipt of the rents, or had an un- 
interrupted possession .of the lands through the intennediate period, 
this circunistanee affords a fair and reasonable presumption that 
the person who claimed as heir was heir, and supersedes, except 
under special circumstances, the necessity of further investigation. 

On the other hand, when the title is questioned, or there is even 
a rumour of a claimant, it is particularly important to investigate 
the pedigree minutely and accurately ; and to obtain full evidence 
of the real state of the title. The evidence should be such as to 
enable the purchaser to maintain the title in a writ of right, or other 
adverse proceeding which the title may admit 

In considering the title of an heir, it must be kept in mind that he 
must not only be hebr to the person;- he also must be heir to the 
estate. 

In short, he must be heir to tlie person-last seised, and of the blood 
of the first purcliaser, 

*The steps to be taken are, to ascertain, first, the person ["^423] 
who was the purchaser^ and secondly, the person who was 
last seised of the estate to which a title is to be made by descent. 

To understand this subject fuUy, with all the various distinctions 
of which this learning is susceptible, BlacksUme^s chapter on De- 
fleents in his commentaries should be perused, and the invaluable 
Essay of Mr. Waikms on Descents, (an Essay which deserves the 
student's most serious attention) should be studied with particular 
care. 

The rules or corollaries of descent should be treasured in the 
mind, as they must, on all occasions, influence the judgment, and^ 
lead to the most material conclusions. These rules are, 

1st, Inheritances shall lineally descend to the issue of the person 
last actually seised m tn/imlum, but shall never lineally ascend; that 
is, a father, mother, or other lineal ancestor, as such, shall never 
succeed to a descendant; but a lineal ancestor may succeed in the 
character of a cousin. 

2d1y, The male issue shall be entitled before the female. 

3dly, With the exception of gavelkind lands, in which the son» 
succeed together as coparceners ; and of borough-English lands, 
in which the youngest son is preferred, and other customary lands, 
in which the course of descent is prescribed by the custom ; the 
yule is, where there arc two or more males in equal degree, 
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[»424] *the eldest male shall inherit, but the femaks MhaU rnhmUt 
altogeiher. 

4th)yy Lineal descendants, in tn/itiitom, of any penon di 
shall represefU their ancestor ; that- is, shall stand in fhe same pboe 
as the person himself would have done had he been linng. 

dthly, On failure of lineal descendants or issue of the person last 
seised, the inheritance shall descend tothe bhod ofthefint fwrchasery- 
subject to the three preceding rules. 

Gthly, The collateral heir of the person last aeised most, (except 
as to estates-tail) be his mxt collateral kbMman of f&e w&ob hlood ; 
hence the rule seisina facU stipiiem ; and hence the rule or ex- 
pression, poaeessio firairiSf defeodo ivhpUdfacU uororem esse karedemy 
viz. excludes the brother of the half-blood. Thus, the person 
claiming to be heir in the collateral line to an estate in fee, not being* 
an estate-tail, must be, 

1st, The next collateral kinsman : 

Sdly, Of the whole blood to the person last seised ; or if there 
never was an actual seittn, then to the first purchaser, though he 
never was seised : "^ 

Sdly, Of the blood of the first purchaser : 

4thly, In collateral inheritances, the male stock of the first pur- 
chaser shall be preferred to the females ; that is, kindred derived 
from the blood of the male ancestors of the first purchaser, 
[^425] shall be admitted into the succession *before those of- the 
bloo^ of (he female ancestor to the first purchaser. 

These rules lead to the investigation of, 

1st, Who'shall be deemed the first purchaser: 

2dly, Who shall be deemed the person last actually seised. 

As to the first purchaser, the person to whom the inheritance is 
first given or conveyed, either by will, or by any other assurance, 
is deemed the first purchaser. 

Every person who takes by^purchase, aa- distinguished from 
escheat; and from descent^ is the first purchaser of the estale; fot 
example ; if Jl: be seised id fee, and by his will devises to B (not 
being his heir) in fee, B is the purchasmg ancestor. 

So if a feoffment or any other conveyance be made by «A to fi in 
fee, or to uses under which the fee is limited to B, absolutely or in 
contingency, B wiH. be the first purchaser, though his interest first 
vests in the heir. 

Also when a gift is made to Jim tail, ^ is the first purchaser of 
the estate-tail ; and if he suffer a common recovery, and by that 
mean enlarge his estate-tail into a fee-simple, and uses are declared 
of the recovery, either immediately or ultimately in favour of ^ ; or 
if the use result to him in fee, he will be deemed the first purchaser 
of the fee-simp]e ; not merely because the fee is first limited to him, 
but because he was the first purchaser of the estate-tail;. 
[*426] and the use derived from the estate«>tail *wUl partake of 
the same descendible qualities in regard to the first pui^ 
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chaser, as the estate-tml, if it bad been an estate in fee, would have 
done. 

So if a reversion or remainder in fee be granted to Jl ; or limited 
to the use of «/9, not being the former owner ; JL will be deemed the 
first purchaser of the inheritance. 

But there are acts by which the course of descent may be 
changed ; for instance, if A seised in fee, €X parte maiemOy convey 
to B in fee, and B re-convey to JI in fee ; or if .A being seised in 
fee, tx parte materrM^ levy a fine, 9iir grant et render^ and thereby the 
fee is granted to Bf who renders it to w9 in fee ; in each of these cases 
there is a conveyance and re-conveyance ; a grant and re-grant; and 
the course of descent will be changed ; and Jl will become the first 
purchaser. 

So if a man seised in fee, ex parte malema^ convey to the use of 
himself in tail, or in trust for himself in tail, he will be deemed the 
purchaser of this estate-tail ; and if he afterwards suffer a common 
recovety to the use of himself in fee, this fee will descend from him, 
as the first purchaser ; for this estate in fee depends for its title on 
the estate-tail, and will descend from the first purchaser of that 
estate. 

But if a man seised in fee or In tail by descent, ex pofte tnotomo, 
convey to the use of or in trust for himself in fee, either im- 
mediately, or after and expectant on several ^particular [^427] 
estates ; or if the use or the trust of the fee result to him by 
implication of law ; this use or trust will have the same descendible 
qualities, as the estate, out of which it is derived, would have had ; 
and will descend to the heirs of the first purchaser of the estate on-^ 
virhich Ae title depends^ 

This rule is derived from the doctrine of courts of equity, which, 
a» to uses and trusts^ constituting part of the old ownership, preferred 
the heir to the estate under the former ownership. 

So equities of redemption on mortgages in fee will belong to the- 
heir to the estate of the mortgagor, and not to the heir of the person' 
tg whom by name the equity is reserved. 

This rule of equity accomplishes by direct means that which the 
common law accomplished more circuitously. 

By the common 4aw, when a man seised ex parte matema con- 
veyed in fee, subject to a condition, and died, the heir to the 
person of the grantor could alone take advantage of the condi- 
tion. 

But after tins heir had reduced the estate by his entry or claim, 
the heir to the esttUey in other words, the maternal heir, might enter 
npon him (gV 

But this aoctrine has been questioned (/i). It certainly is an 
anomaly, and a departure from first principles. 

*So if there be an erroneous judgment against a man in [*42 

(g"^ 1 lait, IS b. 57 •• {h) ItoViiifloii on Garelkind, book 1, chtp. 6, p. HI. 
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a real action, the heir to the estate, and not the heir to the persouy 
mast prosecate the writ of error. 

However, the reason on which Robinson objects to the doctrine in 
Cohe LUt. 18 b. is not quite satisfactory. In the case he qaotes 
from 1 Inst. 215 a, the customary heir takes advanta^ of the con- 
dition in right of a reversion in him, since it is a condition annexed 
to an estate for years, and not a condition annexed to a grant of 
the fee. 

The strongest case which can be objected to the doctrine of 
Lord Coke in 1 Inst. 12, is, that the heir to the estate, in other 
words, the heir ex parte matemay can alone maintain a writ of error. 

Sometimes the descendant may be changed even by a devise to 
the heir. 

On this subject there are several distinctions. 

1st, The general rule is, that a devise of the fee generally, and . 
without any limitation over, to a person who solely is the heir, is 
void ; since the devise g^ves to him the same estate as he would have 
taken by deecent, and the law deems a title in him by descent to- 
be his better title. Besides the gift is actum agere, and would, in 
respect of many privileges, prejudice the heir, if it intercepted his 
title as heir. 

But the general rule applies only when the property is limited to 
the heir in fee ; and for the same extent of intereat as be would 

have taken by descent; therefore, 
[*429] *2dly. Under a devise to the heir in tiul he will take 
the estate*tail by purchase ; but even if the ultimate fee 
be limited to 'him generally, he will take this fee by descent. 

Formerly it was the rule, that if a devise was to the person who 
was the heir,^and to his hieirs, subject to an executory devise in fa- 
vour of a stranger, the heir would take an estate of a different 
quality from that which would have descended to him, and for that 
reason would have taken by purchase (»). In Doe v. Timins (Jb) 
the contrary was decided. 

The same point was decided in Hind v:Lyon (/)• Mr. fFaikms . 
adopted the opinion in Hind v. Lyon^ without, as he admitted, full 
consideration ; indeed, it is to be wished that Scott v. Scott had 
been followed, as founded on a principle which fully supports it ; 
namely, that the estate taken by the heir is different in its quantity 
and its quality from the estate which would have descended. 

It is different in its quantity, because on its first limitation it is 
bounded by the event by which it may be determined ; and se- 
condly, it is different in its quality, since it is defeasible, or deter- 
minable, instead of being absolute. * 

So a devise in fee to one of several co-heirs will change the 
course of descent, and make the devisee the first pur- 
chaser (m). 

(t) SeM ▼. ScotL Ambl. 383: Eden's Ken. 458. 

(k) 1 Bam. & Aid. £81. {I) S Leoik 64. 

'm) Watkint'fl DescenU, SS6, 8d edition ; Reading t. lioyMtonf 2 Silk. 4l5 ; SBtlk. S4S. 
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*I1ii8 consequence is necessary to exclude the other [*430] 
co-heir from taking any share. 

So if a devise be to several co^hehrs^ either as joint-tenants or 
tenants in common in fee, they will take by purchase, and not by 
descent, since the quality of their estate is changed (m). In one 
case, they must take in joint-tenancy, and in the other case in com* 
mon, instead of taking in coparcenary. 

So if a devise be to the heir and a etrangert bs jouU-ienante 
in fee, the heir will take as a purchaser on account of the joint- 
tenancy. 

But if a devise be to the heir and a stranger, as tenants in 
common in fee, the heir will, it is apprehended, take his share by 
jdescent 

There is not any decision on this point ; but such was the opinion 
of Mr. Feame (n), and this opinion is adopted by Mr. Watkins in 
his Treatise on Descents (o). 

At first it may seem that this conclusion is in opposHion to the 
law, that two coparceners to whom lands are devised as tenants in 
•common in fee shall take by purchase. The cases are very dif- 
ferent : for in that case, if the daughters took by descent, they 
would be seised per my et per touty so that neither would have a 
share to herself; but each share woidd be held by the co-heirs in 
coparcenary, instead of being held as a distinct share, and 
a distinct ^tenement. This reasoning does not apply to a [*431] 
sole heir taking a particular share exclusively ; for as to 
bim and the other devisee, it is the same as if this share had not 
been devised, since in the absence of a devise to the heir, the heir • 
and the devisee of a moiety would be tenants in common. 

It raust'not, however, be forgotten, that there are some cases in 
vhich a coparcener may take the entirety of the lands, and yet 
hold them by descent. 

Thus, on a partition between coparceners, each coparcener wiH 
hold the lands allotted for him as a parcener, and consequently by 
descent (t>) ; and even a rent granted for equality of partition 
-will be descendible in the same manner as the land was de/* 
scendible (q). 

So on a aescent to parceners by custom, one of them may be 
excluded by reason of advancement, and by refusal to bring the 
advancement into hotchpot ; and the rert^aining parcener may take 
the remaining lands, although an entirety in the character of heir, 
and by descent 

The authorities which illustrate this subject are to be found in 
Coke IALU chap. Parceners, an^ Parceners by Custom. 

When the feudal tenures prevailed, and reliefs and other burthens 
jof tenure were severely felt, there was a great anxiety on t)iu& 

C9I) mt § 254: WaUdnt's DesceaU, £23. («) Pott, Works, 180. 

io) WatkiBt't Descents, Sd edition, p. 270. (|») 1 lost. 168 b. {q) Ibid, 
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[*432J *part of tenants to prevent the descent to the beii^ and 
the consequent burthens oF tenure. 

To guard agiainst the various contrivances aiopttd to avcad the 
right of the lord to his fines, &c. we owe the rule3» 

1st, That a man cannot grant to his heirs, or heirs of his bodj, 
eo nomtne, so as to make them purchasers (r) : 

2diy, The rule in Shettey^a case, that whenever in the same deed 
or wHI there are several gUts, either by way of limitation under the 
rules of the common law, or by way of use, or by way of trust ; 
one to the ancestor for bis life, and the other to his heirs generally.; 
.or to his heirs male or female, as heirs of bis body; either gene- 
rally or specially, the gift to the heir or heirs of the body shall form 
part of the gift to the ancestor ; and on his death ttie hmrs, or 
neirs of the body, shall take by way of descent, and not as pur- 
'Chasers. 

This rule equally applies, whether the several limitatioDs are 
mediate or immediate; but it is necessary that the several limita- 
tions should give interests of the same quality, either both legal, or 
both equitable ; and that the heirs should .be described wkh an in- 
tention that they should take in their character of heirs, and not by 
way of designation of particular persons ; and that the several limi- 
tations should be in the same deed or inatrumeutg or m 
{*4SS] component *parts of the same instrument : for example i 
in a eodicUt as part of a will ; or in an appointmenty exer- 
cising a power in another deed («). 

Tbia rule of law admits of a great variety of distinctions, and of 
niany anomalies and exceptions. It has invited a laige portion of 
professional attention. 

To understand this rule, and all its distinctiona, the student 

'should, in the first place, read those authors who have treated the 

-subject in the most summary way. He should advance step by 

«tap into the discussion with those authors who have taken a more 

fult minute, and complete investigation <^ the subject 

The order to be recommended is to read^ 

1st, The observations of Mr. WaikkM on this rule, in his Trea- 
:tise on Descents (/) : 

2dly, The succinct View of the Rule in ShiUe^s case : 

3dly, Mr. Hargrave^s view of the rule, as given in ins Juridical 
Alignments, and in his note on Coke lAtt : 

4thly, Mr. Butler*s note on this rule : 

5thly, Mr. Feame^s elaborate and comprehensive view of the 
rule ; as part of his work on Contingent Remainders. 

It remains only to observe, that in copyhold lands, if the 

[*434] ultimate fee be limited to the use *o£ the fi>rmer owner, 

or to bis right heirs, though this be not strictly an use of 

(r) 1 Inft 22 b. 

(«) Venablea v. MorriSy 7 Term Rep. 4S8 ; but Me View of the Ehk in SluHn^i eate. 

It) Pi«e 159. 
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equitable iarisdiction, he will retain bis old estate ; and of coarse 
it will be descendible from the first purchaser of that estate (u). 

So if tenant in tail by descent, ex parte maternal suffer a common 
Recovery of the copyhold lands, and the lands are re-surrendered 
to him in fee, this fee, according to the last decision, will be de- 
scendible to his heirs, ex parte meUema^ and not from him as the 
first purchaser (:r). ' 

. But there are some propositions in the case of Roe v. Bald" 
were (y) which are rather singular. According to the doctrine of 
that case, if tenant in tail by descent from the maternal ancestor 
suffer a recovery, and declare the use to himself in fee, the estate 
will descend to the heirs ex parte matemOy whether the lands be of 
copyhold or freehold tenure. 

This, no doubt, is true as to freehold lands, because the use is, 
as to them, governed by rules which prevailed in courts of equity 
prior to the statute of uses. 

But as to copyhold lands, the recoveror must be admitted, and 
after he is admitted, he surrenders to the use of the former tenant 
in tail and his heirs, and this surrender Id a cothmon-law 
conveyance, and the former teniant in tail *takes by the [*435] 
rules of the common law, without regard to the doctrine 
of uses, ot any rule adopted by courts of equity. 

This case, therefore, was, in argument, very accurately compared 
to a feoffment and re-enfeoffment ; and although Lord Kenifon ob- 
served in Roe v. BMwere, that this case has been ingeniously 
argued on the forms of a recovery, and it has been compared^ as to 
the copyholds, to the case of a feofiment and re-enfeoffment, yet 
this is by no means like the case of a feoffment and re-enfeoffment, 
.and wCvCannot enter into these forms. They are, perhaps, inex- 
plicable, i>ut they must be taken as a mere mode of conveyance by 
a tenant in tail, and ought so to be considered in all respects ; and 
that it was .so considered by the court in JUartm v. Straehan. He 
added, that without wasting time in going through the doctrine laid 
down by Lord C. J. Z«ee, in that case, he thought they were 
bound to adopt the authority of it, and to apply it to both these 
species of property. 

With great deference, however, this opinion seems to have been 
too hastily formed ; and is a proof that the most learned judges may 
be surprised into error* It is impossible, on principle, to distinguisli 
the case of a recovery of copyhold lands, with a subsequent sur- 
render to the former tenant in tail, from the case of a feoffment and 
re-ehfeoffroent. Both cases stand on the same footing ; and 
Lord Kenyon^B ^observations destroy the distinctions for- [*4S6] 
inerly taken^ and universally adopted en this point They 
make every case bend to the authority^f Jlforfm v. Straehan, under 
circumstances to which that case has, in principle, no application. 

(u) iKMOem. Noden t. Grimih9, J. Black. Rep. e05. 

<x) Roe dran. Crowe ▼• Baimoere, fiTcrm Rep. 104. (y) Ibid. 

Vol. H— Ff 



4d6 4»N TITLK8: 



They sniEer a rule of equity to prerail orer a ruk of iaw, id a case 
m which equity never had any jarisdictioD» either before or since the 
statute of uses. 

And it may be safely said, that it never was in the contemplalioa 
of the court by which Martm v. Strachan was decided, to questkm 
the autbarityupon which the.effectof jafeoflpient and re^finkoffment, 
or a fine nr ^iml eX rcnier, is grounded. 

The reason of the cases in which the fee taken under a re- 
sulting use» or under a resulting trust, or under an express decla- 
ration of use, or under an express declaration of trust in fttvour of 
the former owner, will descend from the first purchaser under the 
former ownership, depends altogether on the rules applied by courts 
of equity, anterior to the statute of uses ; and which, in reference 
to uses, fliter the statute, were embodied into the law, by the ex- 
press provisions and enactments of the statute of uses; namely, that 
the estate arbing from the use should be of the .same quali^ with 
the use. 

When a man seised in fee, ex parte maiemoy had i^onveyed to the 
use of himself in fee, and died seised of the use, a court of 
[*4S7] equity con^dered *the use or beneficial ownership to be- 
long lo the person who would have been heir to the l^gal 
seisin, in case the legsi seisin bad remained w^ the former 
owner (^). Thus the maternal heir, ot other beir of the person 
by whom a conveyance had been made to the use of Vumself m fee, 
would, on a bill for an execution of tbe use or trust, by a re-con- 
veyance, have been preferred to the heir of the person who had 
made the conveyance. In other words, tbe heir to the sarin, and 
not the general beir, or /irir to the person^ was conridered to be en- 
titled^ on the ground, that, in equity, the ownership was not sub- 
stantially changed. On this principle trusts and equities of re- 
demption do at this day follow the same course of .descent, as would 
have gov^emed the legal estate, if that estate had remained with the 
grantor or mortgagor. 

The rule of law, however, when unconnected with and indepen- 
dent of jhe statute of uses, totally disregards tbe former ownership. 
It merely respects the seisin as derived under the last conveyance, 
and considers the last grantee of tbe fee as the first purchaser, and 
as taking /sodum novum ut anZ/^utimy and not an estate descendible 
from a former ancestor, who, in point of fact, had been originally, 
and in the Rtfii instance, the person to whose acquisition the family 

were indebted for the property. 
[*438] *To preserve a preference to the heir on the part of the 
first beneficial owner of the family, the estate, after a con- 
veyance upon trust, or a mo;*tgage in fee, which becomes forfeited, 
must be kept within the jurisdiction of a court of equity, so that tbe 
descent m/iy be governed by the rules of that court. 

From the moment the equitable ownership is changed into a lega} 

« 

(x) See Akboi r. Bwi&my II Mod. Rep. 1SJ. 



i^tatci the title is withdrawn frpm the inflaence of equitable rules, 
and 18 goTemed by the rules of law ; and under these rules the last 
gi^ntee of the fee is deemed the first purchaser (a). Hence, after a 
conveyance from the mortgagee in fee to the mortgagor, or his heir; 
or after a grant by a fine 9ur grant et render^ which is, in its effect, a 
conveyance and re-conveyance ; or after afeofittnent and re-enfeofi- 
ment; or any other conveyance, producing the effectof a grant and 
re-grant, the course of descent will be changed ; since it is in a 
court of law, and not in'a court of equity, that any question of right. 
between the different classes of heirs must be decided (b). 

To apply these observations to the case of Roe v. Bnldwere (c) : 
Had the parties left the legal estate in the demandant in the re- 
covery, the equitable ownership would have been governed by the 
principlerof courts of equity ; and the heir to the seisin, as it existed 
antecedent to the recovery, would have been preferred 
*to th& general heir of the vouchee in the recovery; with [*439] 
the exception only that the heir of the pu^rchasing ancestor, 
and not the heir under the entail, is the heir for whom inquiry must 
be made in* investigating the title. 

But when the demandant had surrendered to the use of the 
Vouchee, the vouchee had acquired the legal estate under a new 
sebin or title. He was the first purchaser of that esttfte ; and, con- 
sistently with principle, the heir on the part of his father, and not 
the heir on the part of his mother, or other purchaser of the estate- 
taU, ought to have prevailed. Thiswas the opinion of gentlemen 
most conversant with subjects of this nature. 

From the high character of Lord JEmyon, and on the rule stare 
deeisUf it is moi« likely that Roe v. BMwere will be followed in 
future adjudications, than that it will be over-ruled. But the evident 
departure from principle, ^and a fear lest this case should be used as* 
a precedent for other cases, not the same in circumstances, or in 
terms, seemed to call for these observations ; though the general 
plan of this work is to avoid a detailed discussion of questionable 
points. At all events, the observations will be useful, as illustrating 
the difference of the rules, wl»ich govern the law of des<5ent^in 
courts of equity, and those which govern- descents in courts of 
law. 

*Ai9 to the person last seised : [*440] 

In all cases of immediate descent from the first pur-^ 
chaser, the first purchaser is considered as the person last seised, 
whether he had an estate in possession, reversion, or remainder ; 
and whether he had an actual possession or seisin, or not ; and 
whether he had an estate, or merely a contingent or executory 
interest. 

As to persons claiming by mesne descent, a distinction must be 
made between lands held in possession, and lands held in remainder 

fa} Dbiij^1.771. {h) Qoodrightj. Wells. (c) 5 Term Rep. 104. 
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or i^venion, after au estate for years^ or after » particidar ettirte of 
freehold, as for life or ia tail. 

On the death of each ancestor, bis heir becomes the owner, and, 
ipso faciOy by the descent, he has a seian in law. 

This seisin does not make him a stock or ancestor, unless be 
obtain an actual seisin ; and. if the lands are held for an estate in 
possession, he cannot obtain an actual seisin, unless he, or some 
one by his commandment, or subsequent assent, or the guar&n in 
chivalry, in soe^;e, or by nurture on bis behalf, ot some person to 
whom he leases the lands, actually enters into ihem ; <h* he changes 
the state of the title by making a conveyance or lease, &c. and ^s- 
acquires a new reversion (a). 

And it remains to be seen what shall be deemed an actual seisin, 
under the different circumstances of the descent of an 
[*441 ] estate of ^inheritance, subject to a prior term of years, or 
a prior particular estate of freehold. 

And first as to the seisin of the inheritance, subject to a pri(^ 
term for years. 

The possession of the termor is the possession of the owner of 
the reversion or remainder. It gives an actual seisin as distin* 
guished from a sebin at law (6) ; as livery to a termor for years- 
vests the seisin in the grantee of the remainder for life, in taU, or 
in fee. 

80 the possession of a guardian, either by kmgVil^aeTvice, in 
socage (c), or by nurture (d), or of a copjfholder, or of a tenant at 
will (e) [but qua. as to tenant by sidferance, iUd.] will give an 
actual seisin as distinguished from a seisin at law, and make a pot- 
setrio fratrU^ in other words, the stock of a new succession. 

But if a man has an estate in fee, mediately or immediately ex* 
pectant on an estate for |^fe or in taiC in himself (/), or a 8tra]%er> 
and the fee descends from him to his heir, and the heir dies intes- 
tate, without having acquired an actual seisin of this remamder or 
reverrion in fee ; the Aeir to th$ person last seised, viz. the ancestor 
of the mesne heir, shall be entitled by descent. 

But an actual seisin may be gained of this reversion or remainder 
by several means. 
[*442] *It was at one time supposed that an actual seisin might 
be gained by receiving rent reserved on the estate for life 
or in tail. The point has been decided different ways. According 
to Lord Coke (g), there wouM be an actual seisin by receiving the 
rent. But according' to Lord Hakf in his notes, it has been ad- 
judged, and the law seems to be, that in such case, seisin of rent 
does not mdkepossessiofr^tris. 

1st, An actual seisin may be gained of such reversion or re- 

(a) WadKins, 64 ; 1 Init. 15 • ; />M T. JTtfcn, 7 Torn Rep. 966. 
(fr) 1 ImL 16 a. (c) Ibid. (d) Newman r. Netmnan, S WiiiOB, 616. 

(«) HMt Notei (o 1 lost. 16 1. (/) 1 Inat 281 a : Watk. DsMients, 161. 

if) 1 IiM. 16*. 
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mainderi bgr making a lease, and tliaa acquiriDg a new reveraioii^ ov 
^for so the law seems, though no authority for the point has been 
ioiukI,) by niaking a conveyance to uses, so that the fee is taken 
back by express limitation or resulting use, under his own act or 
conveyance. 

JBdly, An actual seisin may be acquired by the determinatioB of 
the prior particuhur estates of freehold, and obtainmg actual pos* 
session^ and, aa a consequence, seisin, either by the heir himself, or 
by his tenant or guardian, or any other person on his behalf. 

It is to be remembered^ that an actnal seisin onoe acquired may 
be defeated under, a prior title ; and if such seisin be de&ated m the 
life-time of the heir, then as 6u* as such seism is defeated, the title 
must be deduced from the ancestor last seised, and not from the 
heir whose seisin was thus defeated. 

For example ; A dies seised, and JB is hia *heir, and the [*44S] 
heir obtains an actual seirin ; but this seisin is defeated, as 
to a third part, by the endowment of a woman entitled to dow^. 

As to dus one*third part, the law considers the mesne heir in die 
same state as if he never had obtained an actual seisin. 

On this point it may also be observed, that if the heir had died 
seised his heir would have been entitled ; and a snbaeqiient endow* 
ment woukl not have disturbed his title as heir. 

The rule cbs it dote peH nan debet^ with its dktiiictions, tkxmt 
from the aame principle. 

So if the imme^te heir had made a lease for life, and the lessee 
had endowed the widow, this endowment would not have defeated 
the seisin of the heir, because the heir bad aeqnifed an actual 
seisin ; and Uie reversion was changed and altered by die lease for 
Ufe ; and the reversion had become expectant on a. new estate for 
life (h) ; m other words, there was a change in the reversion. 

And there are some interests of which an actual seisin cannot be 
acquired, as cooting^st remainders. BfUt each heir for the time 
being is so fer the owner that he may deviae or re-lease. 

It is not sufficient that the party is stated in the deed to be, or to 
have been, the heir, except in cases in which the poaaessiea has 
been held for a long series of years, on the footing of the title of 
the heir. 

*In a case of recent descent, the state of the pedigree [*444] 
should be audienticated by certificates of marriage, bap- 
tism, &c. CMT by affidavits of persons acquainted with the family. 

This is more particularly proper when the heir u a collaleMtl re* 
lation, and the descent is from a remote ancestor ; and every case 
must be governed by its own circumstances, and the probability that 
the person who asserts hia ownership as heir, is^the person in whom 
that character is, or was, fnlfiUed. 

It sometimes happens that no heir on the part of the father can 

(A) 1 Imt. 15 a. 
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be found ; and^ the matemd heir claimB an estate of whMi tber 
person last seised * was the purchaser. 

Titles of this sort, till protected by a long possession, or by a^^fine 
with proclamations, &c. &c, should be viewed with great jealousy ; 
investigated with great care ; and finally accepted with more than 
ordinary caution, by requiring indemnities, &c. when they can be 
obtained ; for though the possession may be held, under a tide 
made out prim^ /ode by the maternal heir ; yet, with th^ exception 
of particular cases, in which the extinction of tiie inheritable blood 
of tiie father can be traced, as a' consequence of alienage, bastardy, 
or the like,^it is highly probable, and almost certain, that there does 
exist a more immediate heir, although from the obscurity of the 

&mily such heir cannot be traced. 
[*445] In many instances also, the investigation is *not' made 
as extensively as it might and ought to be ; fetr although 
there may be an extinction of the inheritable blood on the part of 
the father or grandfather of the person last seised, or of the first 
purchaser; it by no means follows that the heir on the part of his 
mother is entitled to succeed. 

Atscording* to the canons of descent, as propounded by Btack- 
Han$^ there must be a failure of the collateral relations on tiie side 
of the father, including the maternal ancestors, before an heir on 
the part of the mother, of the person last seised can establish a tide 
in himself. It is to be lamented that this rule is not fixed by a de-' 
cisbn. Within a few years a case was agitated, which, if it had 
not been compromised, would have led to a deciaon of this point. 

in^ tracing a pedigree of collateral descent firom a first purchaser, 
the course to be pursued under the canons, and their illustration,' 
as propounded by Black$tone^ is, 

Ist, To find the father, and then to inquire for his collateral re-^ 
lations ; 

0dly, On their failure, to inquire for a grandfather, and bis colla- 
teral relations ; and so on proceeding to the person next in tl^gree 
of proximity. 

H«vini? gone to the utmost extent to which the paternal line can 
be traced^ the third step is to find the mother of the moat remote pa-^ 
ternal ancestor, and to inquire for her collaterals ; and on their 
failure, to proceed in an inverse order, coming down at 
[*446] last to the collaterals of the ^mother of the father of the 
person last seised ; and on fiiilure of that line only can the 
collaterals on the part of the mother of the person last seised be 
admitted. 

The simple table which is annexed will, in the most efiectuak 
manner, elucidate these observations ; taking the figures as denoting 
the order or priority of succession in which the collateral relations^ 
of the persons designated by the several figures, will be entitled to 
take, Sifeudum novum descending ut antiquum^ after a failure of de- 
scendants of the first purchaser. 

!t is also to be remembered, that no one can succeed as heir un- 
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4es8 he be of the blood of the first parchaser,/a9 well as heir of the 
whole blood to the person last seised ; consequently»ln all cases in 
•which any other person than the person last seised, was, in point of 
law, the first purchaser, the pedigree is narrowed, and circum- 
scribed, by excluding* all persons except those who are connected 
;m blood, with the person who was the first purchaser; therefore, 
when the. father was the first purchaser, all persons, as far as they 
jnust claiip W being of the blood of the mother oidy, either in the 
descending or collateral line, will be excluded. 

But it may happen that the same person niuy be related, at the 
.aame time; by the blood of the father, and also by the blood of the 
mother ; and may be entitled, as being of the blood of the father, 
though excluded as being of the bloo<l of the mother. 

In successions in the collateral line, half-*blood never [*447] 
can exist in any other branch of the pedigree than that 
which traces the pedigree of the person last seised from the com^^ 
mon ancestor : all descendants from any other person in the line 
of succession must be of the whole blood to the person last seised ; 
since they are descendants from two persons being the common 
.ancestors. Pedigrees frequently become unnecessarily complicated, 
from disregarding these distinctions. 

And with respect to the rule posMtsm fratrU faicil sororem t$9t 
Juxredem, it is also to be observed, that the mere circumstance that 
a person Ls of the half-blood to the person last seised, will not ex- 
.elude him from taking as heir, if he be of the whole blood to 
those ancestors through whom the descent is to be derived by 
representation. 

Thus, suppose two first cousins to intermarry, and to have issue 
F. The father D also had issue G by another wife, and F, being 
the first purchaser, dies seised : O could never take as the paternal 
heir of F^ because he is of the half-blood to F; but he can take as 
nuUemal heir to F^ because, with reference to E, the maternal an« 
cestor, JD^ and consequently F his son, derives his pedigree from 
.two persons who were the common ancestors of £. 

Thus, in tracing the pedigree from JB, 6 is considered as of the 
whole blood of j^, and therefore of F^ although with reference 
to a descent from JP, as first purchaser, or in the 
''^paternal line, in right of representation of the father as [*448] 
father, distinguished from being cousin of £, he is not of 
the whole blood to JP. 

Instead, therefore, of propounding the rule to be, that the heir 
jnust be of the whole blood of the person last seised, it would be 
more correct to say, that he must be of the whole blood to, that 
is, descended from, those two parents, whether father and mother, 
or grandfather and grandmother, or other ancestors in a higher de<- 
gree, who are the common link or vinculum in the pedigree. The 
apparent difficulty of the case which has been stated, arises froni 
the circumstance that O claims and 'takes a3 cousin^ and not as 
brother, to F. One of those discussions, which take place hfir 
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tmetnfomag geatleaieii lio&fmg Ae hw, sad Aoidjr sftervank ft 
camm mtbul practice, led to tfiiB criticiaBi. In short, general 
nikft frequently mUend stodents from the wumtmStj ^ their 
•temie; anditkonly by acritkal ezaninntionof theieasonof the 
nde, that the exception can be d i BCOvered. 

The proposition that a frther cannot be heir to his duld, is 
another instance which leads to a similar discMBon The Ather 
nuiybe heir toUscluld, as his estim, thoqgh he ner^ oooVi be bis 
heir, as Us poreal. 



To ezanine this point: In the second Tolonie of his Con- 

mentaries (p. IS), the learned Blaekstmie has a pa asagc 
[*449] in these words : ** In ^personal estates the &ther may 

*' socoMd to bis children ; in landed prope r ty he can never 
** be their heir, by any the rem^tai jHmmbiUhf.^ By this passage it 
mnst be understood, that the faiha' cannot sacceed to Us son, 
merely in the charader and reUuhn ^ifftUher. In any other sense, 
it is not by any means accurate to say the £ither cannot, <* by any 
the remotest possibility,'' succeed to the son as Ins immtiUUe heir. 
The intention of BheksUme eridently was to admit, that wUcb, 
certainly, is true, that the father, though be cannot be bar to the 
son, merely as his father, yet, eventually, may become ^bstr to the 
eeiate ; and after a descent to muf coOaierai kinsman, may succeed 
as the heir to thai pertan. It also seems to have been Ins mtentiou 
to have denied that there was any possible means by which the 
father could succeed as hmneiUUe hrir to lus son, by any the re- 
motest possibility. A contrary doctrine, however, b clearly esta- 
blidied. It has been held, that the father may be imme£aie heir not 
only to the eetate of his eon, but to his son, as the second e&usin rf 
ifte sen. For as the fiither would be entitled to be heir, as cousin 
to the son, if he did not sustain the relation of father, he is not 
.excluded merely on the ground that he is the father. ' In searching 
for the heir of the son, the father, considered merely as the father, 
must be passed over as not inheritable ; on the other band, he is 

to be allowed the right of a cousin and collateral kiiftman^ 
[*460] when he can claim in that character, for *9i«tifii due jura 

in uno persona concurrunt, (efuiim est ae si essent in diecrsis. 
Thus be is to be considered in a double point of view ; first, as a 
father, secondly, as a cousin. Suppose then two coumns to inter- 
marry, and that there is issue of that marriage a son, who purchases 
lands and dies : In inquiring for the heir to the son, it is a decisive 
objection against a claim of the father, that he is the father; as 
often as the question is, whether he shall be preferred to the uncle 
or great uncle of the son, on the part of the father. But let the 
paternal line fail, and then recourse must be had to the maternal 
line. In that line the father may succeed as a cousin to his son, 
thus: 

•A, a bastard, has two sons, B and C; B has a son D; C has a 
dauiBfhtcr E ; these two children intermarry and have issue F, who 
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purchase lands, and dies without issue. In this case D, the father, 
B the grandfather, and Ji the great grandfather, as the paternal 
ancestors of F in the direct ascending line, are to be excluded 
from the succession. C therefore, if Uving, as the paternal great 
ancle, or £ his daughter, as the paternal cousin in right of her re- 
presentation of C, and notwithstanding she is the mother of JP, may 
succeed to his estate* But suppose C and £ to be dead without 
issue, then S, as the brother of C ; and if £ be dead, then D his 
son may succeed ; the former as brother, the latter as nephew to C ; 
in other words, as the cousm and maternal heir of F 
*the son. In this case, F\b supposed to have been the [*451} 
purchaser ; and the observations show that both his father 
and mother, as his cousins, are in the line of succession to him, and 
capable of being his heirs in the collateral line of their relationship. 
From the circumstance, that the son is the purchaser, arises the 
conclusion, that the mother stands preferable in the line of suc- 
cession to the father. The same would be the case if the lands 
had been purchased by D the father, B the grandfather, or A the 
great grandfather of F in the paternal Une. On the other hand, 
Suppose £ the mother, or C her father, as the maternal grandfather 
of F9 to have been the purchaser, then B the paternal grand- 
father, and in right of him, D the father of jP, would be preferred 
to C and £. 

The tttuation of these persons may be represented by a circle, 
in this form : 
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*To find tbe paternal heir of F Ae purchaser, the circle £*46S] 
must be searched from the left to the right, beginnii^ with 
J) the lather, and ending with E the mother, as cousin to her son. 
By supposing C and £ to be dead without issue, there will be a 
failure of the I^irs of F on the part of his father, tfiough his father, 
or his paternal grandfather be living. Recourse must, therefooe, be 
had to the matmud line* To find the heir in this line, the reverse of 
the circle must be taken, and then £, if living, is the first inheritable 
person as the brother of C; and if B be dead, then D the father of 
P, as his second cousin, wQl, in right of his representation of JB, be 
the immediate heir of F. » 

The difficulty, if any, in understanding these positions, will be re-, 
moved by considering diat the father will succeed to the son as his 
cousin and heir in the maternal Jttie, and Kot as his father. - The like 
obsenration applies to the mother when she is inheritabki for she 
takes as heir in the paternal line. 

Experience also suggests the caution, that in ciise of. recent de- 
SI ent care should be taken that tbe descent has not been interrupted 
by any testamentary disposition* 

Hence the practice of requiring evidence to raise the presump^ 
tion, that the last owner, and when there have been intermediate 
descents^ each mesne heir has died intestate as to the lands in 
question. 

In deducing a title under trustees, this caution *is not [*454] . 
observed so nequently, as the importance of the case de- 
serves. 

To satisfy a purchaser of intestacy^ the will of each successive 
owner or trustee, if there be any will, should be produced ; that the 
effect of such will on the title may be considered ; and as often as it 
is alleged that each intermediate owner, or trustee, died intestate, 
then letters of administration should be produced ; or if, a& it some* 
times happens, it is alleged that the part} had not any property, and 
therefore no administration has been taken, there should be a search 
for a will in the ecclesiastical courts of the several ordinaries, to 
whom the right of granting the administration of the assets, if any, 
would have belongejd ; namely, the prerogative court, the court of 
tibe diocesan, and of the archdeacon, or other person having local 
or pecuUar jurisdiction. To take letters of administration for this. 
^Brect purpose, is of no use, except to induce the belief of intes- 
tacy from the oath which is taken ; and an affidavit would equally 
answer that purpose. 

On occasions, however, of pedigree, as in all other instances, a 
discretion must be exercised. It should be governed by circum- 
stances ; and the caution will vary with the character of the persons 
with whom the purchaser is dealing. In proportion as they are il- 
literate, ignorant, or dishonest, in the same proportion the industry 
of the purchaser should be exerted, to ascertain the real state of the 
title. 

^Muob also depends on the character and reputation of [*455} 
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the flofieiftOTfl^ who are concerned, fov tbe famiVy ; and ^ pro- 
bability Uiere may be of any fraud having been practised ; or of 
any misrepreientation having been made ; or of any information 
b^ig withheld. 

Sometimes this inquiry is extended even to a period of a centory. 
' Thi8» ho«rever» is carrying the caution beyond the bounds of jmi- 
dence. With the exception of those cases in which there is a i^fer* 
ence to a will, and the nature of the case, and the circumstances of 
the title may render it expedient to ascertain whether an estate-tsit, 
W9th apecifd limitatbns in strict settlement, might not hAve been 
created by such will; or there is, from a common recovery appearing 
on the abstract, some ground to suspect an entail ; and tnere is a 
chance of tracmg such entail by a search for the w9t of a given 
person. • 

Such searches for wills of persons who were the owners at distant 

Eeriodsis more particularly necessary, when the possesmon has been 
eld by th^ same person, or by the same family, for a long series of 
years; as sixty years or upwards. 

In one instance the lands had been held for eighty years by Ae 
same person ; and after great reluctance, the will of her brother 
was prqduced ; and though it had been alleged that he had died in- 
testate, it turned out that the present owner was tenant in ta3 under 

his will. 
[f 45B] «Thesa and the fike instances suggest cautions which 
often subject the conveyancer to the impotation of giving 
unnecessary trouble, and of being the author of delay and expense ! 1 

And in this place it may he observed, that (bose titles are most 
elii^le In which there has been a frequent change of property from 
CM family to anotber, and in which the chain of evidence is car* 
ried on Iqr a connected series of pmijutfc deeds, settlements, or 
witti, &e» 

As an exception to the genend rule, that tbe property must be 
derived from the first purchaser, it is to be noticed, that when eaae^ 
menjts, or rights of way, or rights of common, are made appendant to 
land, the aoeessary w9i £iUow the principal; and the heir to tbe 
land, though he be a maternal heir, will be entitled to tbe ease- 
ment, &c. though purchased by a person who has left a paternal 
heiff. 

Lands which escheat descend with, and as parcel of, the manor, 
in right of which the escheat takes plaee. 
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